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HON. SALlANN SCARPIJLLA, J.: 

In an action to recover damages ibr brcach of contract, accounts stated, Laijust 

enrichment, and quantum meruit, defendant Credit Control Central, Inc. (“Credit 

Control”) moves to dismiss the complaint. Plairitj l‘l‘ Mintz & Fraade, P.C. (“Mititz & 

Fraade”) allcges in its complaint that in March 2003 it entered into a retainer agreement 

with Credit Control whcreby Credit Control rclaiiicd Miiitz & Fraade to provide lcgal 

services to defendant for collections work. Credit Control paid Miiitz & Praade $2,500 

upon exccution of the retainer agreement. 
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Mintz & Fraade claims that on September 26, 2003 Mjntz & Fraade senl Credit 

Control a bill for $7,032.15, which represented work done bctwecn March 2003 and 

August 31, 2003. Credit Control allcgedly paid $6,624.75 of the bill. On March 25, 

2004, Mintz Cyr. Fraade sent Ci-edit Control a bill in the amount of$6,056.40 for work 

done between September I ,  2003 and February 29, 2004. Credit Control allegedly did 

not pay any ol'this bill, On July 27, 2004, Mintz & 1;raade sent Crcdit Control a bill in 

the amount of$10,694.65 for work done between March 1 ,  2004 and June 30, 2004. 

Credit Control allegedly paid $2,850 towards this bill. Mintz & Fraade statcs that the 

total unpaid balance on these bills is $14,308.45. Credit Control allegedly did not object 

to any of thc bills until April 2008. 

On May 20,20 10, Mintz & Vraade brought this action alleging breach of contract, 

accounts statcd, unjust enrichment and quantum meruit. Mintz & I;raade served C h d i t  

Control through certified mail but Credit Control never senl back the acknowledgcrnent 

fbrni. On August 1 1,20 10, Credit Control filed an answer alleging affirmative defenses 

of failure to mitigate, statute of limitations, lack of subject matter jurisdiction, 

insuftkicncy and impropriety of process, failure to slate a claim, unclean hands, 

documentary evidcnce and Iachcs. 

Credit Control now mows  to dismiss the complaint on the grounds of impropcr 

service of the suinrnons and complaint, statute of limitations, and failure to state a claim 

with respect to the accounts stated and unjust enrichment causes of actions. 
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In support of its motion, Crcdit Control argues that because Minti! & Fraade never 

filed the affidavit of servicc, the servicc was not completed, thereby depriving the court 

of personal jurisdictioii over Credit Control. Credit Control also argues that the statute of 

limitations for the breach of contract claim and quantum meruit causes of action are six 

ycars and that it was longer than six years between the breach of contract (estimated at 

June 2004) and when this suit was commenced. Credit Control also contends that the 

statute of limitations for thc unjust enrichment claim is three years and u such that claim 

is barred as wcll. Credit Control lurther asserts that thc account stated claim should be 

dismissed for failure to statc a claim and on the ground that a valid and enforceable 

contract precludes a claim ibr unjust enrichment. 

In opposition, Mintz & Fraade argues that Credit Control's motion to dismiss for 

insufficient process is barred as late undcr CPLR 5321 l(e), which states that the 

defendant has sixty days to iiiake a iiiotion to dismiss due to improper scrvice. In this 

case, Credit Control made this motion to dismiss ninety-three days after servings its 

answer. Mintz & Fraade also argucs that thc statute of limitations does not bar the 

quanluni meruit and breach of contract claims bccause legal services were provided uiitil 

at least Octobcr 2005 and the sumimons and complaint were filed on May 20, 2010, 

which is within six years of the last rendercd legal services. Mintz & Fraade disputcs 

Crcdit Control's computation of thc statute of limitations period for unjust enrichment 

and argues thal it is actually six ycars. With respect to thc claim for account stated, 

MintA & Fraade argues that Crcdit Control's partial payment and Fdi-tilurc to dispute thc 

bill for a reasonable amount of time makc the account stated claim actionable. 
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In rcply, Credit Control argues that because the service was utterly insufficient and 

ineffective, the sixty-day pcriod required by CPT,R $32 1 l(e) is inapplicable. ’ 
Discussion 

Under CPLR 306(b), a defcndant must he served within onc hundred and twenty 

days after the sunirnons and complaint have been filed wilh the court. However, the nced 

for filing the prool‘of service is obviated if an answer is served within that one hundred 

and lwcnty day time limit. Tucker v. Leak, 268 A.D.2d 320, 321 ( lS t  Dept. 2000). 

Herc, thc defcndant scrved its answcr on August 1 1, 201 0, which is eighty-two 

days after the suninions and coniplainl was Iiled. Because the Lmswcr was served within 

one hundred and twenty days, thc proof of servicc was nn longer required. Thus the 

defendant’s argument as to lack of personal jurisdiction due to Fdilure to complete service 

is inapplicable. 

Credit Control also argues that it was not properly servcd by Miiitz & lraade. 

IJnder CPLR $321 l(a) a defcndant inus1 make a inoiion to dismiss on improper service 

either pre-answer or within sixty days of raising this defense in its answer. If a defendant 

does not make the motion within sixty days of filing their answer and cannot show undue 

hardship, then the defense is waivcd. Worldcorn, lnc. v. Dialing Loving C‘ure Znc., 269 

On reply, Credit Control argues for the first time that the court does not have I 

subject matter jurisdiction because Credit Control is a Canadian company and does not 
traiisact business in Ncw York. New arguments may not be made in reply papers, which 
can only be used to address arguments made in opposition to the movant’s position. 
Azzoprrdi v.  American Blower Corp., 1 92 A.n.2~1 453, 454 (1 st Dept. 1993). Therefore, 
the Court does not address Credit Control’s arguments made for the h t  time on reply. 

4 

[* 5]



A.D.2d 159 (1’‘ Dept. 2000). The sixty-day deadliiie applies irrcspective o f  whether the 

dclendant styles the motion to dismiss under CPLK lj306(b) or CPLR $32 I l(a)(8). 

Here, Credit Control tllcd its answer on August 1 1, 201 0 and madc its motion on 

Noveiiiber 12, 201 0, which is ninety-three days after it filed its answcr. ‘l’his 

jurisdictional objection was not raised within the sixty-day period allotted in CPJ,R 

5321 l(e) and is thcrefore no longer available to Credit Control. 

Regarding Mintz & Fraadc’s eqiiitablc claims, a plaintiff may iiot maintain an 

action for unjust enrichment or quantum meruit where there is a valid and enforceable 

contract. Gola’rriuuz v. Melropolitun L@ ln,rzir.uncc Co., 5 N.Y.3d 561, 587 (2005); 

Guerrancl-Hwnes I>. Guerrcmd-Herrnes, 2009 N.Y. Misc. LEXlS 2367, * 12 (Sup. Ct. 

N.Y. County, February 24,2009). Becausc the parties do not dispute [hat the retainer 

agrecrnenl is a valid and eiil‘orccablc contract, Mintz & Fraade’s third and fifth causes of 

action, for unjust enrichment and quantum meruit, respcctively, are 

Credit Control seeks to dismiss the remaining two causw of action, jbr breach o f  

contract and account statod, on thc ground that these causes of action are barred by thc 

statute of limitations. IJnder CPLR $21 3(2), a claim based upon “a contractual obligation 

or liability, express or implied” has a statute of limitations of six years. CPLR 5213(2). 

‘l’he statute of limitations begins to accruc at thc time of‘the breach, but partial payment 

restarls the statute of limitations if it is cl. portion of the admitted debt under 

“circutnstances amounting to ;I clcarly demonstrated intention to pay thc balance.” 

Mint;.. & Fraade fails to allege a fourth cause of action, i.e. the third cause of action is 
fbllowed by the fifth cause of‘ action. 
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Education Resozirces Instilute, Inc. v. Piazza, 17 R.D.3d SJ 3, 5 16 (2'Id Dcpt. 2005); 

Bernstein v. Kuplun, 67 A.D.2d 897 (Znd Dept. 1979); William v. Lops ,  9 M i x .  3d 

11 16(A), 2005 NY Slip Op 51602'cJ, "3 (September 30, 2005). 

Here, Mintz dlr Fraade, by its meniber Alan P Fraadc, attests that Credit Control 

made a pmlial payment on ils bills on July 27, 2004. Credit Control does not dispute the 

partial paynicnt. 'This partial payincnt made by Credit Control was made less than six 

years before thc complaint was filed in May 2010. As this partial payment restarted the 

running ol'thc statute of limitations, the breach of'contract cause of action is not harrcd 

by the statute of limitations. 

Lastly, Credit C'onlrol's argument that Mintr & Fraade has failed to state a causc 

of action for accouiil stated is unpersuasive. An account statcd is "is an account balanced 

and rcndcred, with an assent to the balance express or implied; so that thc demand is 

essentially the same as il'a promissory note had bccn givcn for the balaiice." Parker 

Chupin Flalfau & Klitnpl v. Doelen C'orp., 59 A.D.2d 375, 377 (1" nept. 1977); 

Volkening v. De C r m f  81 N.Y.  268, 270 (1 880). An account statcd bccoincs actionable 

if thc receiver does not makc an ob+jection within a rcasonable time whereby silence is 

construcd as an assent to the balance. Sue Rodkinson v. Huecku, 248 N.Y. 480, 485 

(1 928); see also Shea cC Gould v. Burr, 194 A.D.2d 369, 371 (1 '' Dept. 1993). 

Here, Mintz & € h a d e  has alleged sulficicnt facts to stale a caiise of action for 

acco untcd stated. 

6 

[* 7]



In accordance with the forcgoing, it is hereby 

ORDERED that Credit Control Central Inc.’s motion is granled only to thc extent 

that causes of adion three and five for unjust enrichment and quantum meruit are 

dismissed and is otherwise denied; and it is further 

ORDURFI) that partics shall appear for a compliance conference in Room 279, 80 

Centre Street, New York, Ncw York on July 13, 2011, at 2:15pn1. 

‘l’his constitutes the decision and the order of thc Court. 

JUN 23 2011 Dated: New York, New York 
June ab , 201 1 

NEW YORK 
COUNTY CLEHKS OFFICE 

E N I’ E R: 
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