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Petitio 11 e r, 

- a p i  n s t- 

Respondent, 

ICHADIM DTRA, MALICK WADE and S‘l’ATE 
FARM FIRE AND CASlJALTY COMPANY, 

DEClSlON AND 
ORDER 

Index No. 
100220/11 

Flk 
JUN 24 2011 

’ Proposed Add i t i u nal Respond eiit s . NEW YORK 
X CLERK’S OFFICE rl ________rl______----_____l______r_______----------------- 

IION. ANIL C. SINGH, J.: 

Petitioner American Transit Insurance Company (“ATIC”) moves to 

permaiiently stay the arbitration sought to be had by respondent or, in the alternativc, 

to temporarily stay thc arbitration until a preliminary hearing may be held on the issue 

of thc validity of State Farm’s disclairncr, and ordering that the proposed additional 

rcspondents bc joined as necessary parties. In the alternative, i l- the Court finds that 

thc disclaimer is proper and valid, and that arbitration is nccessary, petitioner requests 

that respondent be dirccted to appear for an EUO and for an IME conductcd by a 

physician designated by the office or  petitioner, to be completed prior to arbitration, 
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and to produce authorizations lbr all diagnostic lilms and iiiedical rccords. The 

respondent and proposed addilional rcspondents opposc h e  pctitiori to stay arbitration. 

Khadim Diba was thc owner o ra  2006 Clirysler 300 autoinobilc. He had an 

automobile liability insurance policy with State Farm Fire and Casualty Company 

(“State Farm”). At sonic poilit prior to May 14, 2010, Diba brought his car lo EKG 

Car Care to bc repaircd. 

Malick Wadc, an eniploycc of EKG Car Care, was allegcdly driving thc vehicle 

in the Bronx on May 14, 2010. Wade allegcdly I-ear-endcd a vehicle owned by Dito 

Limo Corp. Respondent Sigfredo Lopcz, who was a passenger in  the Dito vehiclc, 

claims lie was injurcd. According to the police accident report, Wade was cited for 

driving without a license. On the dale of the accident, Dito Limo Corp. was insured 

by ATIC. 

By lctter dated Septeinbcr 2, 2010, State Farm notified Malik Wadc that it was 

in rcceipt o ra  bodily in-jury claim being prcsented by Sigfredo Lopcz as a rcsult of the 

accident. The letter stated Ihat State Farm’s investigation revealed that Wade was 

opcrating State Farm’s insured’s vehicle while Wade was in the course of his 

employrnent in a “car business.” Based on the “car business)’ cxclusioii in the policy, 

Statc Farm informcd Wadc that there was no  coverage for him under the liability 

portion of 1he Statc Farm auto policy issued to Kliadirn Diba. Accordingly, State 

Farm would not defend or iiideinnify Wade with regard to any claims arising from the 
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accident and was withdrawing from the matter entirely 

Subsequcntly, in a lctter dated October 8, 201 0, Maria A. Vollaro, a Claim 

Representativc employed by State Farm, notificd thc Subrogation Manager at ATTC, 

as follows: 

We acknowledgc reccipt of  your subrogation claim. 

Our insured’s vehicle was being operated by a lion-permissive, 
unlicenscd operator o f a  repair garage. There is also no coverage under 
thc liability policy for an insured while maintaining or using a vchiclc in 
coniiectioii or engageinciit of any lciiid in a car business. 

This inattcr has been investigated[,] and we must decline to make any 
voluntary pay iii cn t . 

(Pctition, exhibit E). 

Petitioner received an Lininsurcd motorist Demand for Arbitration on llcceinbcr 

20, 201 0 (Petition, cxhibit B). In rcsponse, Al’IC filed the instant petition for a stay of 

the arbitration. Petitioncr contends that respondent has failed to furnish sufficient 

evidence to support his allegations that the offending vchicle was uninsured on thc 

date of loss. Petitioner asserts, therefore, that the uninsured motorist arbitration in this 

matter should be pcriiianently stayed. 

Tn opposition to the petition, counsel for respondent Sigfrcdo Lopez, exhibits a 

copy of thc disclaimer letter that he received fro111 Terence McLaughlin, an employee 

of Slate Fariii. The letter dated Deccmber 17, 3010, stales in pertincnt part: 

Wc are in receipt o f a  bodily injury claim being prcsentcd by Sigfredo 
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Lopcz as a result of the above referenced accidcnt. O u r  investigation has 
revcaled that Malik Wade was operating O L I ~  insured’s 2006 Chrysler 300 
while yo11 [sic.] wcre in the coursc of his employment in a CLIP bcisinm. 

I 

Slate Farm has disclaimed coverage and thus, the o f h d i n g  vehicle is uniiisured.” 

The State Farm policy issucd to o ~ i r  insured, Kliadim Diba, under policy 
numbcr, I 159-570-32 states as follows: 

Section 1 -LlA131LITY-COVGRAGE A 

Exc 111s io 11 s 

THERE 1s N O  COVERAGE FOR AN INSURED: 

7. WHlLE MTN‘l’AINlNC’J OR USING A VEIIICLE IN 
CONNEC‘I’ION WIr1’EI T W T  INSURED’S EMP1,OYMENT IN OR 
ENGAGEMENT OF ANY KIND IN A CAR BUSlNESS. 

The policy also defines Car Business as a business or j o b  where the 
purpose is to sell, lease, rent, repair, service, modify, transport, storc, or 
park land motor vehicles or any type of trailer. 

As such, tlicre is no coverage for Malik Wade under the liability portion 
of the State Farm Auto Policy issued to Mr. Khadim Diba. 

I (Affimiation in Opposition or  Warreen Zwirn, Esq., exhibit A) (boldface and italics in 

original). 

Counsel for respondent argues that the above letter “definitively proves thal 

Slate Fann also exhi bits the sworn affidavit of its claim representative Maria 

Vollaro. Ms. Vollaro states that subsequent to receipt of the claim, she contacted Mr. 

Diba. According to Ms. Vollaro, Diba had no knowledge of the fdct that his car had 

been involved in the accident and only learncd about the accident from Ms. Vollaro’s 
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telephonc call lo him. Ms. Vollnro contends that Diba adviscd her that hc had left liis 

car with UKC’r Car Care for repairs but liad sincc picked up his car and was ncver 

infomcd that it h i i d  been involved in an accident. I-Te adviscd that his car was at EKC’I 

Car Carc 011 the datc ofthc accident. 

Ms. Vollaro states that she then contacted James Pelle, the owner orI3KCi Car 

(’are. According to Ms. Vollaro, Pelle confirmed that Diba’s car was at his shop for 

repairs arid was being operated by his employec Maliclc Wade when thc accident 

occurrcd. She stales that Mr. Pelle indicalcd that he again repaired Diba’s vehicle 

after hc learned of lhe accident and the damage sustained to the vehicle. 

In light of the conflict regarding coverage, it is hereby 

ORDERED that the pctition to stay arbitration is granted to the extent that a 

trial is directed o f  the preliminary issue as to coveragc [whctlier State Farm properly 

disclaimcd coverage based on the insurance policy’s “Car Business exclusjon”], and 

thc arbitration is staycd pending such trial; and it is further 

ORDERED that the Clerk of the Trial Support Office (Room 158) is dirccted to 

assign this matter to an appropriatc Part for trial upon receipt of a copy oftliis order 

with notice of entry, tlie filing o ra  iiote of issue and a statcnient ofreadiness, and thc 

payment of appropriatc fees, if any; and it is further 

OIWEIU3D that petitioner is directed to scrve a copy of this order with notice 

of cntry within 70 days of entry upon the attormeys [or the rcspondent, thc arbitrator, 
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tlie County Clerk, and tlie Clerk of the Trial Support Office (Room 158); and it is 

fu rt 11 el' 

ORLIERED that petitioner is directed to servc a copy ofthis order with notice 

of entry, togctlier with copics of all papers previously scrved in the proceeding, upon 

Kliadim Diba, Malick Wadc and State Farm Firc and C'asualty Company, who upon 

such service shall be added as party respondents, and it is further 

OIUIEREL) that the caption ol- this proceeding is amended to reflect inclusion 

of said additional party respondents and the County Clerk (Room I41B) and the Clerk 

of the Trial Support Office (Room 158), upon service by petitioner on each of them of 

a copy of this order with iioticc of entry, shall mark their records to reflect the 

amendment; and it is further 

ORDERED that respondent is directed to provide medical records and 

authorizations, and to submit to an examination under oath and physical examinations, 

i f  after a hearing i t  is detcrmiiicd that rcspondent is entitled tu proceed to arbitration. 

The forcgoiiig constitutcs the decision and order of thc court. 

Date: June 2 1,  20 1 1 
Ncw York, New York 

HON. ANlL C. SIWW 
SUPRJ3ME COURT JUSTICE 

F I L E D  

NEW YORK 
COUNT" CLERKS 0FF-i.- 
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