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SUPREME COURT OF THE STATE OF NEW YORK 
NEW YORK COUNTY: IAS PART 6 

X 
ORECJORY SARkiIAN and ANITA S M L W ,  
--------I__--YI-_11-"1_1------- 

Plaintifi, Index No. 10 1594/09 

-against- - 
RONALD P. ORELSAMER, M.D., F I L E D  

JUN 2 4  2011 

In Motion Sequence Number 001, defendant Ronald P. Orelsamer, -by 

order to show cause, for summary judgment in hls favor, pursuaut to C.P.L.R. Rule 3212. PlaintZh 
COUNTY CLERKS OFFICE 

oppose the motion. This motion was originally submitted on February 8,201 1 at which time 

plaintiffs were rcpsenttd by an attorney. On or about February 8,201 1, plaintiffs' attorney brought 

a motion, by order to show cause, to be rtlicvcd as counsel (Motion Sequence Number 002), which 

was granted by this court's decision and order dated March 1,201 1 The court held the mbmission 

date of Motion Sequence Number 001 in abeyance in order to enable plaintifi time to find a new 

attornoy, and this motion waz fully submitted on April 26,20 1 1. Plaintiffs are currently a. 

Th.b action, souncUng in medical mdpracticc, arim out of a left total hip replacement 

that I)r. Oralsamer porformcd on Mr. Smjian on April 25, 2006. Mr. Saraijian became Dr. 

Grelsamer'a patient In February 2004 for the care and management of artMt ia  in his left hip and 

right knee. Upon examination and discussions with Mr. Saqj  Ian, Dr. Orelsamer racommended a left 

total hip replacement and a right knee replaccmcnt. These surgerica were to occur on separate 

occasioaa. In preparation for the surgeries, Dr. Oralsamer provided Mr. Sarajian with a w p y  of his 
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book, “What Your Doctor May Not Tell You About Hip And Knuc Rcplaccment Surgery.” In 

pertinent part, the book outlines complications associatad With undergoing total hip raplament 

surgery. There is a section in the book idcntifjlng “foot drop” (also known as “drop foot“ or 

peroneal nerve palsy) as a known risk of the procedure. A foot drop is an inability to raise the foot 

or turn it outwards, and it can bc caused by a nonfhctioning or poorly functioning peroneal nene. 

On April 25,2006, Dr. Oralaamar performed Mr. Sard Inn’s left total hip replacement 

at Mount Sinal Hospital (“Mt. S id”) .  Dr. Orelsamer’s operative report indicates that Mr. Sarajian 

underwent general anmthcsia for the procedure. After induction of anssthcsia, Mr. Sarajian w 

placad in a lateral decubitus position wing both an axillary roll and foam pada. An incision wm 

mado ovcrtha posterior rim of the greater trochanter down to the level of the fascia. Dr. OreIauner’s 

operative report indicatcrr that the “[,]he sciatic name was not specifically dissected out but gently 

retracted with a blunt retractor as usual.” Dr. Grclsamer stated at his examination bafora trial 

(“EBT’) that retraction la pcrfonnod with a blunt Hibbs retractor in the back, a blunt Cobra retractor 

in the front, a Homan retractor inferiorly, and somcthca a Wing retractor mpariorly. Further, Dr. 

Urelsamer testified that these retractors are almys placed in the same position and that the wight 

of the retractors creates enough pressure to displace the tissue. 

After the hip WBS dislocated, the opunativa report indicates that Dr. Grclsamer fitted 

Mr. Sarajian with a prosthetic hip. To a s ~ ~ s a  ttio fit of the prosthetic devi-, Dr. Grelaamer 

performed what ha described aa “flexion, rotation to extenslon and a x t a d  rotation IUI wall as with 

the varioua chuck maneuvers.” Ha then permanently affixad the device, re-tested the fixed device, 
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and notad stability as “outstanding[,] as it had been during the trial.” The procedura ww completed 

and Mr. Sarajian wm transfad to the recovery room. Dr. Ctrelsamcr saw Mr. Smjh in the 

rccovcry room whore he diagnosad Mr. Sarajian with left foot drop. 

On May 1, 2006, upon his discharge from Mt. Sinai to Kossler Institute for 

Rehabilitation, Mr. Sarajian wau still experiencing left foot drop. He remdned at Kassler Institute 

between May 1,2006 and May 11,2006. Upon bis dhcharBo from Kesaler Institute, Mr. Smjian 

continued to have persistent ‘loft foot drop. On June 6, 2006, Mr. Sarajian underwent an 

electromyography and nerve conduction study to assess tha nerve injury. The atudy indicntad left 

sciatic neuropathy with predominant involvement of the peroneal division with s i p  of early 

reinnervation and mild polyneuropathy. 

Plaintiffs allege that Dr. Ortlsamer departed from the standard of care and improperly 

parfomcd Mr. Sarrljian’s left total hip replacement in that he applied andor allowed the appUcndon 

of excessive force, prussurt, and compression upon the soft tissues mounding thc sciatic newc 

during the rattaction of mid tissue, and/or improperly placed said retractom during the performance 

of the left total hip replacement, causing compression, atratchine, and damage to the sciatic n w o .  

Plaiutifi allege that the damage to the aciatiu name during the hip replacement produra c a d  

ML Sarajian to suffer permanent left acitltic neuropathy and a permanent left foot drop, Thoy further 

allege that Dr. ctrelsamer is vicariously liable for any negligent acts or omissions of M t  Sinai 

employees who assisted him and acted under his direction during thu operative procedure, including, 

but not limited to, Jason Baynas, M.D., and other physicians and n m a  participating in said 

pcadurc. 
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A defendant moving for summary judgment in a m d c a l  malpractice adon must 

make a f,& showing of entitlement to judgmant as a matter of law by showlng ”that in 

treating the plaintiff there was no departure h m  good and acccptcd m d c a l  pracdce or that my 

departure was not the proximate causa of the iSjUriw alleged.” Roaues v. Nobd, 73 A.D.3d 204, 

206 (1st Dq’t  2010) (citations omitted). To satisfy the burden, a defendant in a medical malpractice 

action must present expert opinion testimony that ia supported by tha facts In the record and 

addressem the wsential allegations in the bill of particulars. Id, If the movant &ea a prima h& 

thowing, the burden shifts to the party oppostng the modon ‘70 product evidentiary proof in 

admissible form sufficient to cstnblish the existence of material isma of fact which raq& a trial 

of the action.” a v. P-., 68 N.Y.2d 320,324 (1986) (citation omittad). “In order 

to meet the required burden, the platiff  must submit an afiidavit ftom a medical doctor attesting 

that the defendant departed from accepted medical practice and that the departwe w&8 the proximate 

cause of the iqjuriaa alleged.” 73 A.D.3d at 207 (citation3 omitted). 

Dr. Orslstuner maintdns that he ia entitled to summary judgment and dismissal of the 

complaint aa a mattar of law because foot drop is an awuptud risk of a total hip replacement and Mr. 

Sarajian’a foot drop wati not the raault of a deviation from the standard of care. He also argues that 

he is not vicariously liable for the acta or omladons of Jason Bayncs, M.D., or other physicians or 

nuraus employed by non-party Mt. Sinai who were not his employees. Alternatively, he arsucg that 

the providers assisting him during the procedure delivered their aenriccs accarding to accepted 

standsrds of cnr8. 
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In support of hlg modon, Dr. Cfrelsamer submib axpart opinion tesdmony fiomNoel 

Testa, M.D., who seta forth that he is a board cdf icd  orthopedic surgeon duly liceased to pmdcc 

medchna h the State of New York He rsviuwed the b i b  of particulars; Mr. Sarqjian’a relevant 

medical records and x-rays; the parties’ EBT tdmony; and a photograph of Mr. Sqjlan’a left 

lower extremity marked as “Exhibit B” at Mr. Sarajiau’s deposition. He opines that, having 

reviewed these materials, the care and treaimant that Dr. Orclaamcr provided did not depart hrn 

accepted Jtandards of orthopedic c m .  He opinea that the left total hip replacement was Indicated 

and appropriate due to Mr. Saraijian’a advanced ar&Mtis of the hip and the fact that his pain did not 

resolve upon more conservative Ircatmtnt. Dr. Testa contends that the duration of the wger)Ltwo 

hours and Wenty-six minutc~+is the ”range of duration for a surgery of thia type.” It is his opMon 

thatDr. Grclsamarpcrfomcdthe rmrgerypropcrlyandwlthinacctptcdstaadardsoforthopediccam. 

He avers that Dr. Odsamer’s records, Mt. Sinai’s chart, and Dr. Grelsamer’s deposition testimony 

do not support plaintiffs’ claim that Mr. Sarajim’a sciatic nerve injury was c a d  by excussive 

force, pramwe, or compression of the rrofl tissw surrounding the nerve during the retraction of said 

tissue; that the retractom were improperly placed during the surgery; or that sxcussiva force w u  wed 

in manipulating the leg during tho procedure. The expert reitaratcs that Dr. Qralsamcr tcstiflcd that 

he was completely in control of the position and the force applied to Mr. SarSjian’s body during the 

procudwe; that the operative report indicates that Dr. C3relsamcr applkd the “righf’ amount of case 

andor effort to insert the components of the hip replacement; and that Dr. Orelsamer testified that 

ho only d i e d  on the weight of the retractor itsolf4.e., gentle ret.ractior+to retract the tissuts. The 

expert opines that the testimony shows that “gentle retraction” and proper pr0cuh.u~ ware wad. 

Further, given that Dr. Orehama taatIfied that he always place8 the retractors in tho m e  paidom, 

-5- 

[* 6]



Dr. Testa opines that there la "nothing in the records to suggast that the retractors were placed 

Improperly." ' 

Dr. Tcata contends that plaintiffs are merely speculating as to tho c a w  of the sciatic 

nave iqiury that Mr. Sqj ian experienced, and that "it is well known in medicine that them ia a 

d but regular incidence of sciatio nerve !duty following total hip replacement. &porta of large 

scrits typically demonstrate about a 1% incidonw." He further sets forth that foot drop following 

a total hip replacement % a known and accepted complication that occufs in thu best hand3 and 

despitu proper cart[,]" and that the Occurrence of foot drop is not 9~ avfdance of a departura. To 

a monabla d e p  of medical certainty, Dr. Testa concludes that the treatment provided by Dr. 

Oralsamcr, and the healthcare providers asdadng him in his cuu of Mr. Sarejian, w88 in accordance 

with good and accepted orthopedic practice, and that no deviation fiom propar p d c e  caused or 

contributed to the tqlllry claimed in this lawsuit. 

In opposition to Dr. Gralsamer's modon, plahdffs poht out that they arc not assdng 

a claim for lack of infonncd consent and that they a p e  that Mr. Sarqjian required a left total bip 

replacement for the arthritic pain in hia left hip. Plaintiffs ftrther as.wrt that it is undisputed that 

thcre was no diagnosis of damage or dyshction to Mr. Saqiian'a left sciatic nerve prior to the 

procadurs on April 25,2006. Plaintiffs raiso the fact that Dr. Qrulmcr testifiud that he could not 

romembur whether he dictated hIn operative report before or after the foot drop wbs discovared 

(which WBB either immediately or almost immediately after the left total hip raplacument was 

complstad). They point this out because Dr. Testa henvily relied on Dr. Orelsamcr'a opuradve report 
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In concluding that Dr. Orelsamar wed the appropriate amount of prossure during the rutraction. 

Plaintiffs claim that whether or not Dr. arclaamor used appropriate pressure 18 a disputed fact, sat 

forth in their cxpert’a opinion. Plaintiffs argue that their expert’s opfnion raises iasuea of fact with 

rapact to daviatlons from the standard of care that preclude granting summary judgment in favor 

of Dr. Ctralsamer. 

Plaintiffs proffer tho expert opinion of Joel W. Malin, MD., who sets forth that be 

is a board certifiad orthopudic surgeon duly Iiccnacd to practice medicine in the Stata of 

Connbcticut and Massachwetts, He assarts that he i s  familiar with the standards of good and 

accepted medical practice with raapect to total hip rcplacement procedures and that those standard8 

were the same in New York and Connecticut at the time of the procedure and remain so today. Dr. 

Malin reviewed Mr. Samjian’s relevant medical records, the report of defendant’s independent 

medical examination, the bills of particulars, and the papers supporting Dr. Orclsamar’s munmnry 

judgment motion. Upon his review of the records, there is no indication to him that Mr. S d i a n  had 

a diagnosed wuty to his sciatic nerve pdor to the left hip replacumant. In Dr. Malin’s opinion, it 

ia clear that plaintiff a sciatic nefvc WM damaged during the April 25,2005 procedure, and that the 

n m o  damage resulted in Mr. Sarajian’s foot drop. Dr. Malin also points out that Dr. Oralaamur 

tustiiicd that he was In complete control of Mr. Smjian’s body during the procudm, and that Dr. 

&elsamcr fhrthar testified that intraoperative bleeding wan not a factor in awing Mr. Saqjian’8 

injury. Dr. Malh contends that tho recorda reveal no othur factors, such aa a fi.8cture, hematoma, 

trauma, or anatomic abnormality, that would have d e  this surgery mora difficult or risky than any 

other hip mplaccmcnt. Ha at& forth that the caum of dame88 to the sciatic neve during total hip 
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replacements are hown, and that if **intraoperative bleedin& trauma, or fhactw am not 

involved. . , comprassion or stretching of tho sciatic nerve” ara among the known c a w s .  Dr. Malin 

sata forth that Dr. ortlsamer, himself, testified that Mr. Sar@an’s name was injured by stretching 

during the hlp replacement, Dr. Malin opines that, in tho absence of complicating factora, none of 

which were reported in the medical rccords, “the only significant factor or caww of damage to the 

sciatic nerve are exccgsive force and pressure and compression upon the soft tissus surrounding the 

m e  during the retraction of said tissue andlor improper plamunt of the retractors, causing 

compression, stretcbg and dmnage to the sciatic neme.” Ha statas that either factor la a deviation 

from the standard of care, and that one or both of these factora was caused by Dr. C3rclsamar during 

the procedure. Dr. Malin ophcs, within a reasonable degree of medical certainty, that thew fo rm 

caused the newe to become injured and tho resulting foot drop. 

Dr. Malln specifically taka issue with Dr. &elaamer’a testimony that he relied on 

the weight of the retractors to retract the tisaw during the left total hip rcplaccment. In Dr. Malin’s 

opinion, the procedure cannot be accomplished with only the weight of the retractors, and that force 

beyond the weight of the retractors-”at least moderate prcssura”-must be used. It is Dr. Malh’s 

belief that Dr. Testa’s ophdon based on Dr. Orclsamer’a dtsdption of “gentle prursum” is 

inaccurate, and that Dr. Oralsamer‘s description should not haw been the basis of Dr. Testa’s 

opinion. 

In reply to plplntifh’ opposition, Dr. Orclsamcr argues that plaintiffs’  expert'^ 

opinion w u  insuf€Icfant to show that the retractorswore improperly p l e d  or that sxcesaiva preasuru 
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was wed, and that the opinion relics on bare spuculadon that the negligence must have occumd 

became there was M injury. Dr. O r e h e r  argues that plaintiffs’ expert did not re& his expert’s 

”refcrenca to medical literature that reports that large mics  typically demonatratt about a 1% 

incidence of sciatic new0 iqiury following total Mp rcplactmenL” 

Although Dr. Orelsamer made out a Primp case of entitlement to summary 

judgment on the issue of whether there was a departure from the standard of care, plslntiffs’ expert 

opinion d c i e n t l y  rebutted Dr. Testa’s opinion that the prowdm was properly performed In 

contrast to Dr. Testa’s opinion that plaintiffs am merely apaculadng as to the cam of Mr. w i a n ’ s  

injmy, Dr. Malin sets forth that there ia a known and limited number of ways that the m e  tiam 

can be damaged during a total hip replacement and that it is impossible to retract the tissue as Dr. 

Grelsamar dacribcd, using only the weight of the retracton. Dr. Malin’s opinion raises issuaJ of 

fact as to the amount of p m ~ u r e  used during the procedure and as to Dr. Orelaamat’s d b i l i t y  in 

describing the pressure hc wed. Issuts of fact and credibility must be resolved by the fact finder. 

& Em v. -, Cp;, 70 A.D.3d 1S,2S (1 st Dap’t 2009) (citations omitted); p e ~  

Y. -a, 90 N.Y.2d 623,631 (1997) (citation3 omitted). 

As to the issue of whether Dr. Grclaamcr is liable for tha acta of Mt. Sinai amployea 

assistin8 him durinfi the hip replacement surgery, a privata surgeon is generally liable for the acts 

andor omissions of hospital employee3 under hidher direction. Mondello v. New Y a  

80 N.Y.2d 219,228 (1992); k o n  v- 41 A.D.3d 159,160 (1st Dap’t 

2007). However, plaintiffs fail to addreas this issue in their opposition papers in m p w  to Dr. 
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Orclsamer's assertion that either he is not vicaxiously liable for any negligunt acta or omissions of 

ML Sinai employees or that the Mt. Sinai employtca were not negligent. Plaintiffs do not identi@ 

any widmce susgosting that anyone other than Dr. Orclaimer departed from the standard of cam in 

the performance of the loft total hip replacement. Dr. OralJamer is entitled to dhnhsal of the claim 

sounding in vicarious liability. Accordingly, it is hereby 

ORDERED that tha motion for iufnmary judgment is denied, except that Dr. 

clrclsamcr is granted summary judgment in his favor on the lasue of his vicarlou liability for the acts 

of Mt. Sinai arnployues wisting him during the hip replacement surgery; and it is M e r  

ORDERED that the parties shall appear for a pre-trial conference on July 19,201 1 , 

at 11:OO a.m., in Part 6, courtroom 345 at 60 Cantre Street, New York, New York. 

Dated: June 33,201 1 c JOAN . LOBIS, J.S.C. 
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