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them (Mpt, Seq. 003). Plaintiff Pllblic Service Mutual Insurance Company a/s/o Legnard 

Asooclates, LLC (Plaintiff) opposes both motions and the cross motion. 

Fgctual Background 

1 

I 
I 

j 

Plaintiff insured real praperty at 78-80-82 Leonard Street, Nqw York County (the Insured 

Property), owned by Leonard Associates, LLC (the Landlord). As a result of construction 

activity at 88 Leonard Street (the Construction Site), the Insured Property sustained damages 

and Plaiptiff paid its policyholder $434,538. The Urban Defendants wqre hired to construct a 

new building at the Construction Site and Tishman was engaged 69 oonstrwtion Mwager. Tho 

gther defendants variously owned and/or managed portions of the Coestructiop Site, where 

now a 21-story apartment bulldlng stends. 

0-1 April 27, 2009, Plaintiff commenced the instant action asserting wuses of xition as 

ggalnst all deknclqnts for negligence and violation of municipal, state and/or federal regulations 

(Complaint attaahed as Ex. A to Mot. Seq. 002). The Insured Pro ,i$ a fivs’stpry ressidentlal 

building, with @ heillth club occupying the first floor, a baserncsint an40 Wb-baWment. It was 

I ,  qilt in 1861 and has landmark Status. The verified bill of particu 3 charged, among other 

I 

r facades, the exterior wall and slab in the baser7wnt, door i 
I 

low of the roof where there 

na pre,.exi$tihg damage (Ex. E &ached tn Mot. 

ags wqs Gaused OD or about October 5,2006, or in the timla pario 

I 

“Subrogatiom, an equitable doctrine, allows on imur 
. I  

8hd deek irld$mnifimtion from third partias whose Wrqngd 

d ta reimburse’’ (Kaf-Kaf, Ihc. v Rodless ‘D 

opohent of a rhotion for summary judgrhe 

teriel isgueg of fact in dispute, arld that it is entitled to jud 
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I Stephenson v Waisman', 39 AD3d 303, 306 [ l s t  Dept 20071, Citing Winegrad v Nqw York Univ. 

+Med. Center, 64 NY2d 831 , 853 [I 9851). Upon proffer of evidence establishirlg a prima facle 

case by the movant, "the party opposirig a motion for summary judgment bears the burden of 

'produc[ing] evidentiary proof in admissible form sufficient to require a trial of materid questions 

af fact"' (People v Grasso, 50 AD3d 535, 545 [Ist Dept 20083, quoting Zuckerman v City of New 

York, 49 NY2d 557, 562 [1980]). If there is any doubt as to the existence of a triable Issue of 

fact, summary judgment must be denied (Rotuba Extruders v Ccppos, 46 NY2d 223,231 

[I 9781; Grossman v Amalgamated Hous. Cor,. , 298 AD2d 224, 226 [I ht Pept 20021). 

Urban Defendants state, in the first prong of their summary judgment motion, that 

UPCO should be dismissed as a defendant, because it ig only the prlor name of UFE used from 

1966 to 1986, and UFCO has not performed construction work since 1986. They gave, notice of 

this to the other parties on September 1 , 2009, attaching an affidavit to this effect from Hwriet 

Bilof$ky, UPE's risk rnzlhqer, employed by the company since 1967 (Ex. F attached to Mot. 

Seq. 002).' Their letter als6 asked the other parties to execute a notice of discontinuance. In 

response, Plaintiff asked for written confirmation of UFCO's status, in a letter dilted January 6, 

I 

gt. Beq. 002). Tishman refu 

it loo refus,ed to agree to UFCO's di 

201,O (Ex, 0 attached to Mot. Seq. 002). Receipt gf a copy of UFE's contrilct with Tishman, 

naming UFE albne 4s the contractor for the construction project, dld not o 

ishrnan's podtion (>Ex. N attached to Mot. Seq. 002). 

In its opposition to the mqtiops Qnd cross motion for summary judgp'$ 
1 

rlot address the iswe qf UFGQ's status, slthough It genertallg/ claim 

mptlon a r e  pr'ernature due t$ lack bf discovery. The Bgyrnel 
" 1  

M , "  , , , , , , , , , ,  

r 'Bllofgky Aff. a l w  OttachQd hg Ex, K to Mdt. Ssq. O D 2  
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,’ Broadway Defendants are also silent on the issue in their respective applications for summary 

judgment. Under these circumstances, the flrst prong of Urban Defendants’ motion Is granted 

and the complaint as against UFCO is dismissed. 

Urban Defendants argue, in the second prong of their motion for summary Judgment, 

that Plaintiff did not commence this action within the applicable three-year statute of limitations 

for “an action to recover damages for an injury to property1I2 (CPLR 214 [4]). They claim that 

UFE began work at the Constructiqn Site, pursuant to its contract with Tishman, in October 

2004 and “was substantially completed with its work in J’anclary 2008” (Clark Aff., 23). They 

submit approximately 200 daily work logs, dated October 18, 2004 to January 20, 2006, for the 

project (Ex. S attauhed to Mot. Seq. 002), 

A law firm representing Leonard Worth Associates LLC (LWA), the “net lessee of the 

premises 80 Leonard Street,” wrote 341 -347 Brogdway, LLC, and Boymelgreen Developers, 
‘ 

Inc,, jvith a copy to Tishhmrl,’ on February 18, 2005, asserting that, according td LWA’s 

engineer, “your work may have disturbed support for said wall [east wall at 8Q Leonard Street]” 

Ex. U attached to Mot. Seq. 002). This purported initial notice wag more than 

ed. LWA is an “Extended Named Insured” on Plai 

09, assigeing all the pdicyholders’ rights forth 

Plaiptiff (Ex. T attached to Mot. Seq. O W ) .  

On March 6, 2006, still more th 

Landlprd’s caunsel informed 341 -347 Broadway, LLC, and Boym$lgreen Developers, lnc,, that 

plr prqposed work ”thr‘eaten[s] the stability qf our qlient’g blrild 

jpcerit to our client’s East w d  . , . isvnaw aausifig flooding int 

ched tg MQt. Seq. 002). On Juiy 14, 2@5, mora than three >,half years before the 
> I  

I 2 The Boymelgreen DGfmdahts’ grqsg m t l o n  adQpts and 
uments regarding the statute of llmltatlons and the Broadway 
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Instagt action commenced, Tlohrnan wrote to UFE that Kenneth Sferaua, manager of th8 

health club on the first flow, informed Tishman that settlement of the building caused damage 

‘‘to interior finishes, cracking of ceilings/walls, racking of dQorS” (Ex. W attached to Mot. Seq. 

002). The letter also referred to previously-discussed “gla$s issues” and “the water floqding 

issue. ’I 

I 

The Urban Defendants submlt an affidavlt from Sferazza, in which he states that, based 

on his personal recollacti0nI “all damqge to that portion of 80 Legnard Street leased to [the 

health club] which is the subject of thig lawsuit, Occurred while the adjacent foundetion woik for 

88 Leonard Street was occurring In 2004-2005.” Additionally, Sferaua states that he “notified 

the awners of 80 Leonard Street in 2004-2005, Leonard Associates LLC, about damage to that 

portion of 80 Leonard Street leased to [the health club] while the foundatlon work at 88 Legnard 

Street was Occurring 2004-2009.” 

Finally, the Urban Pefendanfb provide 9 copy of a Iattef tq LWA frorh Fdd, KarninetZky 

& Cohen, P.C. (the Engirpering Firm), dated Sep 

02). The Engineering Firm was engaged by L 

construction activity. The Engineering Firm 

? Shifting of a secgnd-flow facade keystone by f w ~  ivchas. 
Crack in the interior mezzanirle plwter. 
Crack5 In the $E wrner masonry wall. 
Shi fhg window frames in SE kqrner. 
Cracks in the swimmitlg p ~ o l .  
cracks in the health club’s f l w s .  

h‘q U r b h  Defendants contend that Plaintiff‘$ 

ages gqyrred “on gr about October 5, 20 

acted many weeks before that date tg have a 

LWA’s letter of February 18, 2005 offe 
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nbt offer evidence of tangible harm, The Landlord’s letter of March 6, 2005 cites physlcal 

damage to the Insured Property by ftooding, but this was not the damage for which Plaintiff 

compenssted its policyholder. 

Tishman knew of allegations regarding damage In or around th9 health club “to interior 

finishes, cracking of ceilingslwalls, racking of doors” by July 14, 20Q5, when it wrote to UFE. 

This comports with Sferazza’s current reco(1ections of the effect of cmgtructlon on the Insured 

Property, which he conveyed to Tishman at the time. Tishman’s July 14, 2005 letter also spoke 

of “issues not relating to the foundation” outlined in a “previous letter,” a document which never 

surfaced. This leaves the impression that Issues relating to the foundation had been 

encquntered, in addition to those specified. On this basis, the negligence cause of actlon would 

have accrued no later than July 14, 2005, and the statute of limitations had lapsed when the 

action commenced. However, the Tishman letter, and its author, Richard S. Ortlz, In 4n 

affidavit submitted in support of the Elroirdway Defendants’ motion, d,*o not offer dvldence of 

damage to the facade or parts of the Insured Property outside the Gonfines of the health club, 

Plaintiff argues that there is no evidence to support Sferazza’s allegqtioh that he, or 

* I  
anyou4 plse, sdvjsed the Landlord of damage to the Insured Property as early el$ Sferdqp 

constrbctiqn in 2004-2005. The e Sfaraua reported to Isims he observed it du 

Tishmaq, described in the letter of July 14, 2005, wgg co 

eccbfding to Plaintiff, an area not covered by Plaintiff‘s policy. It is undisputed th 

eventually pirid the health club fsr its damages, without involving the Landlord or Plaintiff, 

$mething mwe than Sferaza’S word is needed to conclude that there Is no factual dispute 

.about t tp  timing of notice to the Landlord of the phySical damage to the Insurad Property that 

Plaintiff later paid to repair. His affidavit addresses “damage to that portion of 80 Leonard 

* I  

teased to [the health club],” not any other part of the Insured Propbrty’s interlor or 

Plaintiff submits the affidavit of Louis V. GreCo, Jr., the Laudlqrd’s Managing member 

I 
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1 
(Ex. B attached to Byoun Affirm). Greco distinguishes the health club’s damages from the 

Landlord’s, the subject of the instant action. The health club suffered damages that mastly 

“appeilred to be the result of large amounts of water used in drilling through soil and bedrook 

over a period of months” (Greco Aff., 7 4). Damage to the Insured Property ”consists of 
l 

I 

extensive structural damage to the facade and residential upper floors and roof‘ (M., 7 7). He 

states, somewhat awkwardly, that the Landlord “was notified of the aforementioned property 

j 
~ 

Plaintiff relies on the June 2006 date as the accrual date of the actign (Byoun Affirm., 7 11). 

According to Greco, the Landlord made its clalm to Plaintiff in August 2006. Plaintiff concludes 

that this action, commenced on April 27, 2009, is timely. 
I 

Plaintiff ignores LWA’s letter, of February 18, 2005, whiuh warned those invdved in the I 

construction project of anticipated “claim, damage, personal injury, cost, or expense,” because 

of their choice nqt to underpin “the east wall at 80 Leonard Street.” f h e  letter advised Gdveral 

defendants that, according to LWA’s engineer, “your work may have dlsturbed support for said 

wal(.” It also asks, somewhat opaquely, “whether your self-ipitiated review of the work dohe, by 

the health Club tsnaqt bas revealed anything but as described in the Building Department 

record.” I 
LWA, the net lessee of the Insured Property an 

Plaintiff’s policy, was on notiaa of the harm threatened by the cowtruqtlon pro 

of Fsbruary 18, 2005, and, in turn, served notlce on those responsible for the construction by its 

IeZzer of that dqte. However, the letter is not evidence of manifest damage to the Insured 

PropFrty which is a necessary element for establishing the accrual date of the property damage 
r I I 

im (KronoS, Inc. w AVX Corp., 81 NY2d 90, 94 [I9931 [“as a gsn@ ptoposi 

I sf aCtiQn oannot accrue until ae injury i5 sustained. That, rather than the wrdngfulract of 

Ldlgf@ndilnt or discovery of tha injury by plaintiff, is the relevdot ’date for marklhg mzcryal”] 
1 .  

[dtatigns omitted]; Mark v €$Mar, 194 AD2d 356, 357 [ lst  Dopt 1$03] [“this cauw of action 
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irccrusd in 1989, when the new structural cracks appeared,” not when the shoddy construction 

occurred]). 
I 

Therefore, the second prong of the Urban Defendants’ rnotlon, the Boymelgreen 
I 

Defendants’ cross motion and the Broadway Defendants’ motion for summary judgment shall 

be denied. 

Accordingly, it is, 

.Motiop Sequence 002 

ORDERED that the first prong of the motion for summary judgment by defendants 

Urban Foundation Company, Inc. and Urban Foundation/ Enginesrlng, LLC is granted and the I 

complaint 3s against Urban Foundation Company, Inc. Is dismissed, and the Clerk io directed to ! 
! 
I 

I 
enter judgment accordingly; it is further, 

I 

I 
ORQERl?D that the second prong af the motion for summary judgment by defendants 

Urban Foundation Company, Inc. and Urban Foundation/ Engineering, LLC Is denied; it is 

further, 

ORDERED that the cross mstion for summary judgmknt by defendants Leviev 

I oymelgreen Developers, Inc., and 88 Leonard Street, LLC Is 

I 

ORDERED that the motion for summary judgme 

LLC, 343 Broadway Properties, LLC, and Tishman Constructiqn Corporation is denied. 
I 

This constitutes the Decisi 

Pbted; Jdne23, 2011 
I 

check one: [L3 WAL DISPOSITION U NON~F’ ’ 
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