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SCANNED ON 61271201 1 

SUPREME COURT OF THE STATE OF NEW YQRK - NEW YORK COUNTY 

PRESENT: HON. PAUL WOOTEN PART 7 
Jystlce 

YANIQUE BROWN, INDEX NO. 3 0955212009 

Plalntlff, 
- against- 

THE BANK OF NEW YORK MELON 
CORPORATION, INDIVIDUALLY AND AS 
SUCCESSORTRUSTEEUNDERNOVASTAR 
MQRTGAGE FUNDINQ TRUST SERIES 
2003-2006, 

MOTION DATE 

MOTlONSEQ.Nb. 00.1 , , CI 

JUN 27 2011 
Defendapt. 

NEWYORK 
The foilowlng papers were read on thls motion by defendant for s ~ ~ J @ @ b #  flfh%t to 
CPLR 3212. rri  

Notbe of Motion/ Qrder to Show Cause - Affldavits - Exhlblts ... 
Answerlng Affidavlts - Exhlblts (Memo) 

Replying Affidavits (Reply Memo) 

PER3 NUn(lPERED 

Cross-MofiQn: iI1 Ye9 No 

Defendant moves for summary judgment pursuant to CPLR 321 2, dismissing plaintiffs 

complaint. This uase involves claim that, on May 17, 2009, plaintiff tripped and fell down the 

$t$ira of her former residence in a building now Qyvned by defendant a8 of Mpy I , 2099; (bill of 

particildrs, item 7)L Defendant acquired ownership of the premises, 4 a threedstoly private hame, 

through i;l foreclo3ure sale on May 1 , 2009. Plaintiff, a 22 year d d  female, who'lived In the 

premises since August 2008, and whose residenW at the premises was due to terminate on 

June 30, 2009, alleges that on May 17, 2009, she was injurqd due the defahdants' negligence 
I 

in causing, creating or maintaining 8 defhctive, hazardous ~r ddpgbrous fcqllditisn on the stairs 

(cQmplarint, 7 17-20). Defendant an$\(vsrs the complaint and qllggss, i'rlt@rdia, oantriputorS, 

negligence a$ a defmse (answer, qffirmative defenses 7 3 and Q), Note of Issues has been 

filed, 

I 
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Parties' Allegations I 
1 

Plaintiff contends that, on May 17, 2009, she was residing in a aecond-floor apqrtrnent In 

a house owned by defendant (complaint, 7 6) located at 142-09 237st Street, Queens, New 

York (plaintiff EBT, at 1 I), Plaintiff states that there were stails to the second-floor attic 

bedroom where she lived (plaintiff EBT, at 16). She further contends that the stalrs were 

carpeted, but that the carpeting was loose and worn and that tho handrails on the stairs had a 

(dssign) gap (id. at 18-1 9, photographs exhibit d). 

I 

Plaintiff asserts that, as she was descending the stairs, whbn she was approximately 

halfway down, she stepped forward and there wasn’t “enough support” to hold her fogt and she 

fell down the stairs (id. at 18-1 9). She states that there wegn’t enough time for her to reach out 

to grab the handrail (id. at 18). Plaintiff further states that, as a result of the fall, she was taken 

to Long Island Jewish Hospital, where her left leg wds x.rayed, and It was determined that she 

suffered a left ankle fracture (id. at 20-21). She also states that she ultimately reqyirgd surgery 

and internal fixation for her injury (id. at 26-29, 37) .  

* Plaintiff alleges that the loose and worn carpeting was in the same conditim from the 

time when she moved into the Premiws in August 2008 until her accident on May 17, 2009 

’(plaintiff affidavit, 71 3, 5). 
I 

Plaintiff further contend$ that defendant had aktual and cangttuctivb notice of the 

purportedly defective condition of the staircase, as well as B defective handrail (bill of 

particulars, item 9) and, that she has a valid claim of premises liability ngglig$nse. 

-Defsndant contends that it acquired the Premises puf~uant to-a referee9 deed oh May 

I , 2009, after foreclosure and sale ofthe Premlses (Exbibif A), that a listing agent went to the 

Prelr(i$qs Qn May 14, 7009, so thdt it uo~lld be cleaned, listed, and Bventually sold ($ahtiago 

EBT, at 14, 24-25). The agant spoke with plaintiff, who agrepd to rrlove gut by h o e  30, 2009 

hnd plaintiff did not make any camplaint as to the conditlon of the Prernlses (id. at 27.28, 54), 

I 

I , 2009, after foreclosure and sale ofthe Premlses (Exbibif A), that a listing agent went to the 

Prelr(i$qs Qn May 14, 7009, so thdt it uo~lld be cleaned, listed, and Bventually sold ($ahtiago 

EBT, at 14, 24-25). The agant spoke with plaintiff, who agrepd to rrlove gut by h o e  30, 2009 

hnd plaintiff did not make any camplaint as to the conditlon of the Prernlses (id. at 27.28, 54), 

I 
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Defendant further asserts that, according to an FHA Renovation Assessment dated July 

29, 2009 (the Assessment), there was “(n)o area of conwrn” on the staircase at that timer 

(Exhibit K). Consequently, defendant claims that there was ng notice of any defective condition 

at the Premises and that plaintiff‘s complaint should be dismi9sed. 

Summary Judgment 

A party seeking summary judgment must make a prima facie case showing that it is 

entitled to judgment as a matter of law by proffering sufficient evidence to demonstrate the 

absence of any material issue of fact (Alvarez v Prospect Hosp., 68 NY2d 320, 325 [I 9861; 

Andre v Pwneroy, 35 NY2d 361, 364 [I 9741). If the movant fails to make this showing, the 

mation must be denied ( id,),  Once the movant meets its burden, then the opposing party must 

produce evidentiary proof in admissible form sufficient to raise a triable issue of material fsct 

(Giuffrida v Cifibank Corp., 100 NY2d 72, 81 [2003]; see also Zuckeman v City of New York, 49 

NYhi 557, 562 [1980]; CPLR 3212 [b]). 

Whep deciding a summary judgment motion, the Court’s role is sglely to determine if any 

triable issues exist, not tg determine the merits of any Quch issues (see Sillman v Twentisfh 

Century-FQx Film Corp., 3 NY2d 395, 404 [1957]). The Court views the evidence in the light 

m w t  favorabla to the nonmoving petty, and gives the ngnmoving patly the bmeflt of all 
1 -  

raaapnable inferences that can be drawn from the evidence (see Ne’gri V Stop &. Ship, /ne., 65 

NY2d 625, 626 [1985]). If there is any doubt as to the existence of a triable issue, summary 

judgment should be denied (see Daurndn Displays v Mastumo, 168 AD2d 204, 296 [ l s t  Dept 

?9Qo], IY diSmi$s@d 77 NY2d 939 [1991]; Rotuba Extruders, Inc. v Ceppqs, 46 NY2d 223, 231 

[ 1 9781) I 

Additipnally, @n attorney’s affirmation e m  serve as the vehicle fbr t t~a  sub>mi$sion of 

appropriate irlttachments, such as deposition transcripts or dbcclmqnts, Which provider 

evidentiary proaf in admissible form, but unsworn documents are inavffkiant (Zclckerrzlirn, 49 
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NY2d at 563; Tortorello v Carlin, 260 AD2d 201 , 204 [Ist Dept 19991). 

Premlses Liablllty 

A landowner has the duty to maintain Its property in a reasonably safe manner under the 

circumstances, which include the likelihood of harm to others, the potential seriousnss$ af the 

risk and the burden of avoiding the risk (Basso v Miller, 40 NY2d 233, 241 [1976]; O’Connor- 

Miele v Barhite & Hdzinger, 234 AD2d 106, I06  [Ist Dept 19961). 

To sustain a claim, a plaintiff must show that the landowner has either created or had 

actual or constructive notice of the purportedly hazardous condition that caused the accident (id. 

at 106; Piacquadio v Recine Realty Corp., 84 NY2d 967, 969 [1994]). Can$tructive notice 

requires that the “defect rrtust be Visible and apparent and it must exigt for a sufficient length of 

time prior to the accident to permit (defendant) to discover and remedy it” (Gordon v American 

Museum of Natural History, 67 NY2d 836, 837 [I 9861). 

Discuselon 

Applying these pringiples to this case, defendant’s motion for summary judgment is 

granted in part to dismiss soma of the plgintiffs claims, but denisd in p v t ,  thereby sustaining a 

portion of plaintiffs claims. 

, Plaintiffs claim concerning tha  handrail must be dis&ssd, kirnce QccDCding to her 

she did not have enough time to raach out and al$errlbt tQ grab it when she-fell ’ 

(plaintiff EBT, at 18). Accordingly, it was not 

denied that it creatgd or thqt it had actual notiae of allsgqdly defective conditisn of the Carpeting 

proximate cause of the accident. Defendant has 

I’I the stqirs ;rnd pldintiff has failed to present any svidktw 

which are nat controverted are deemed admitted (Kushne & Ndgel v @aid@/?, ‘30 NY2d 339,644 

[197$]; SpqrtSChanheldssoc. v Star/Mg M&, L.P., 25 AD3d 314, 315 [ l e t  Dgpt 26063). 

Therefwe, the portion sf plaintiff‘s clAim involving t he  crcatiog ~f the allegedly defective 

cerpetiqg/handrail or actual hotice of this condition Is di9missecl- 

’ 
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However, the Assessment is dated after the accident and is an unsworn document 

without any evidentiary value (Zuckerman, 49 NY2d at 563) and thus, it cannot suppgrt 

defendant’s claim as to the purported adequacy of the carpeting at the Premises at the time of 

the accident (Moore v 793-797 Garden St. Hous. Dev. Corp., 46 ADJd 382 [Ist Dept 20071). 

Moreover, plaintiff alleges that the carpetlng had been loose and worn from August 2008 

when she moved into the Premises until her accident on May 17, 2009 (plaintiff affidavit, 77 3, 

5), Defendant had ownership of the Premises from the date of the purchase by referees’ deed 

on May 1, 2009 and has not established that the 17 days until plaintiffs accident was insufficient 

to discgver and repair the allegedly defective carpeting. Plaintiff has, therefore, established a 

triable issue of fact as to the condition of the carpeting on the stairs and defendant’s 

constructive notice of this condition. 

It is, therefore, 

ORDERED that defendant’s motion for summary judgment dismissipg plaintiffs 

complaint is granted to the extent of dismissing plaintiffs claim9, except as to the question of 

constructive notice of the condition of the carpeting on the stairs at the Premiges located at 142- 

09 231 st Street, Queens, New York; it is further, 

QRDERED that the Clerk is directed tO enter. ment acta ingly. fl 
Dated: 

This’cqnstituters the Decision ahd 

4 - a W l  

Cheek one: FINAL DI$POSITIaN 88 N O N - F l N A L - P l ~ q l  

t 
I 

1 
I 

i 
I 

~ i 

I 

j 
I 
i 

1 
I 

[* 5]


