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[S’EANIijON 6/27/2011

‘Notlce of Motlonl,Order- to Show Cause — Affldavits — Exhibits ...

ftle,df ’

SUPREME COURT OF THE STATE OF NEW YORK — NEW YORK COUNTY

PRESENT: - HON. PAUL WOOTEN ‘ PART _7

Justice ‘
YANIQUE BROWN, - INDEX NO. 552

Plaintlff, MOTION DATE _

- against- L ;
o MOTION SEQ. NO. 001 -~

THE BANK OF NEW YORK MELON o
CORPORATION, INDIVIDUALLY AND AS o 1. NO™ B
SUCCESSOR TRUSTEE UNDER NOVASTAR ‘ FFTCl- E - .
MORTGAGE FUNDING TRUST SERIES
2003-2008, w27

Def

efendant. NEWYOHK

Tha followlng papers were read on thts motlon by defendant for SWWW Hrrﬁgﬁt to

GPLR 3212.
PAPERS NUMLRED

Anewerlng Afﬂdavlts — Exhlblts (Memo)__
Replylng Affldevlts (Reply Memo)

Cross-'Motion: D‘Yes B No

" Defendant moves for summary judgment pursuant to CPLR 3212, dismissing plaintiff's

complemt ThIS case involves a olelm that on May 17, 2009, plalntrﬁ tnpped and fell down the

Starre of her former reS|dence ina burldlng now owned by defendant as Of May 1, 2009 (blll Of
pertloulars |tem 7): Defendant ecqmred ownersh|p of the premlsee e threeaetory prlvate home

through a forecloeure eale on Mey 1, 2009 Plerntn‘f a 22 year old female who hved in the

premrses since Auguet 2008 and whose residence at the premlses wee due to terminate on

June 30 2009 elleges that on Mey 17 2009 she was tnjured due the defehdente negllgence

‘ m causrng creetmg or mamtammg a defeotlve hezerdoue or dangeroue rCQﬁdltlQn on the starrs

(complamt 1 17 20) Defendent enSWers the cornplalnt and alleges mter alle oontnbutory

o neghgence as a defense (ensvver affrrmetive defenses 1T 3 end 9) Note of Iseues hee been
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- time when she moved. into the Premrses in August 2008 untrl her aCCIdent on, May 17 2009

‘ f(plarntrff affdavlt 1T1T3 5)

Partles’ Allegations -

- Plaintiff contends that, on May: 1‘7, 2009, she was residing in a second-floor apartment in

-a house owned by defendant (complaint, f 6) located at 142-09 231st Street, Queens, New

York (plaintiff EBT, at 11). Plaintiff states that there were stairs to the second-floor attic |
bedroom where she lived (plaintiff EBT, at 16). She further contends that the stairs were
carpeted, but that the carpeting was loose and worn and that the handrails on the stairs had a
(design) gap (id. at 18-19, photographs exhibit d). |

Plaintiff asserts that, as she was descendrng the stairs, when she was approximately

halfway down, she stepped forward and there wasn't "enough support” to hold: her foot and she

fell down the stairs (id. at 18- 19) She states that there wasn't enough time for her to reach out

to grab the handrail (id. at 18). Plarntrff further states that as aresult of the fall, she was taken
'to Long Island Jewish Hospital, where her left log was x—rayed. an_d it wae deterrnrned that she

'suﬁe‘red a left ankle fracture (id. at 20-21). She also states that ahe-ultimately_requlre_d surgery .

and internal fixation for her injury (id. at 26-29, 3‘7)“ -

Plaintiff alleges that the loose and worn carpetrng was |n the same condrtron from the _

Plarntrff further contends that defendant had actual and conetructrve notlce of the c |

- = purportedly. defectrve condrtron of the staircase, as well as’ a defectlve handrall (brll of

partlculars item 9) and that she has a valld clalm of premlses lrablhty negllgence

Defendant contends that lt acqutred the Premlses purauant to a referee S deed on May

' 1 2009 after foreclosure and sale of the Premlses (Exhlblt A) that a ||atrng agent went to the
o F’remrees on May 14 2009 80 that |t oould be cleaned Ilated and eventually sold (Sahtlago
- EBT at 14 24 25). The agent Spoke wrth plaintiff, who agreed to n’lOVe out by June 30 2009

: ‘Hand plalntrff did not make any complarnt as to the condrtlon of the Premlses (rd at 27 28 54)
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' NY2d 557, 562 [1980]; CPLR 3212 [b]).

: v’\”:[197a])

Defendant further asserts that, according to an FHA Renovation Assessment dated July

29, 2009 (the Assessment), there was “(n)o area of concern” on the staircase at that time

| (Ekhibit K). Consequently, defendant claims that there was no notice of any defective condition

at the Premises and that plaintiff's complaint should be dismissed.
Summary Judgment
A party seeking summary judgment must make a prima facie caSe showing that it is

entitled to judgment as a matter of law by proffering sufficient evidence to demonstrate the

~absence of any material issue of fact (Alvarez v Prospect Hosp., 68 NY2d 320, 325 [1986)

Andre v Pomeroy, 35 NY2d 361, 364 [1974]). If the movant fails to make this showing, the

‘motion must be denied (id.). Once the movant meets its burden, then the opposing party must

produce evidentiary proof in admissible form sufficient to raise a friable issue of material fact

 (Giuffrida v Citibank Corp., 100 NY2d 72, 81 [2003); see also Zuckerman v City of New York, 49

When deciding a summary judgmént m‘otio‘n', the Court's role is solely to determine if any

‘triable issues exist, not to determine the merits of any such issues (see Sillman v Twentieth

Century—Fox Film Corp., 3 NY2d 395, 404 [1957]) The Court views'tthefevidence in the |ight

f_most favorable to the nonmoving party, and g;ves the nonmoving paﬁty the beneﬂt of aII
L "'_'freasonable mferences that can be drawn from the. ewdence (see Negr/ v Stop & Shop, /nC 65

\\ “NY2d 625, 826 [1983]). If there is any doubt as to the exnstence of a triable ISSUB summary

Judgment should be demed (see Dauman D/splays v Masturzo 168 ADZd 204 206 [1st Dept

o “1990] Iy d/Sml.ssed 77 NY2d 939 [1991] RotUba EXtruders, Inc V. Ceppos 46 NY2d 223 231

Addltlonally, an attorney’s afﬂrmatlon can serve as the vehiCIe for the submms:on of

o appropnate attachments such as deposmon transcrlpts or d0cumants Which prowda

\ f‘ewdentlary proof in admussuble form, but unswom documents are lnsufﬂclent (Zuckerman 49
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NY2d at 563; Tortorello v Carlin, 260 AD2d 201, 204 [1st Dept 1999]).
Premises Liabllity
A landowner has the duty to maintain its property In a reasonably safe manner under the
circumstances, wh‘ich include the likelihood of harm to others, the potential seriousnass of the

risk and the burden of avoiding the risk (Basso v Miller, 40 NY2d 233, 241 [1976]; O'Connor-

" Miele v Barhite & Holzinger, 234 AD2d 106, 106 [1st Dept 1996]).

To sustain a claim, a plaintiff must show that the landowner has either created or had

actual or constructive notice of the purportedly hazardous condition that caused the accident (id.

~at 106; Piacquadjo v Recine Realty Corp., 84 NY2d 967, 969 [199‘4]).' Constructive notice

, requires that the “defect must be visible and apparent andfit"rnust exist for a sufficient length of

time prior to the accident to permit (defendant) to.discover and remedy it" (Gordon v Amer/can

\Museum of Natural H/story, 67 NY2d 836 837 [1986])

Dlscuselon
. Applying these prineiples to this case, defendant’s‘metion for summary judgment is

granted in part to dlemiss some of the plaintiff's clalms but denied in part thereby sustalnmg a

r portlon of plalntlff’s C|EIImS

Plarntiff’s clatm concermng the handrail must be dlsmlesed smce accordmg to her

.;-testlmony, ehe d|d not have enough time to reach out and attempt to grab it when she fell |
"(plalntlff EBT at 18) Accordlngty, it was not a proximate cause of the acmdent Defendant ’has t
. denled that it created or that it had actual notloe of: allegedly defectlve condltlon of the carpetlng
- : ";,on the stalre and plalntlff has falled to present any evldEnce controvertlng this showlng Facts
"/Whlch are not controverted are deemed adm|tted (Kuehne & Nagel v Barden 36 NY2d 539 544
‘:’ :[1975] Spprt$ChannelAssoc v Sterllng Mets L. F’ 25 AD3d 314 3‘15 [1et Dept 2006])
" f’Therefore the pOl’tIOﬂ of pfarntrff s clarm mvolvmg the creatron of the atlegedjy defecttve :‘

\'\‘rcarpetlng/handrall or actual not:ce of thls conditlon is dlemlssed
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However,; the Assessment is dated after the accident and is an unsworn docyment

without any‘,evidentiary value (Zuckerman, 49 NY2d at 563) and thus, it cannot support

r

)

|

!
defendant’s claim as to the purported ‘adequacy of the carpeting at the Premises et the time of _ ‘ ‘

tha accident (Moore v 793-797 Garden St Hous. Dev, Corp., 46 AD3d 382 [1st Dept 2007]). |

Moreover, plaintiff alleges that the carpeting had been loose and worn from August 2008 :

* when she moved into the Premisas until her accident on May 17, 2009 (plaintiff affidavit, 1 3, ;

' 5), Defendant had ownership of the Premises from the date of the purchase by'ref_erees’ deed !
on May 1, 2009 and has not established that the 17 days until plaintiff's accident was insufficient }
to discover and repair the allegedly defective carpeting. Plaintiff has, therefdre,‘est_ablished a [
triable issue of fact as to the condition of the carpeting on the stairs and def‘eridant's :

constructive notice of thi\s condition. !

tis, therefore ‘ | : o - ' | |
ORDERED that defendant's motion for summary judgment dismissing plamtiff’ I
‘comp‘laint is granted to the extent of dismissing plaintiff's c.Iaims, except as to the question of
constructive ‘notice_‘of the condition of the carpeting on the stairs at the ‘F’remieesrl_ocated at 142- - i

|09 231st Street, Queens, New York; it is fu‘rther,‘
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