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SCANNED ON 61271201 1 

SUPREME COURT OF THE STATE OF NEW YORK - NEW YORK COUNTY 

PRESENT: HON. PAUL WOOTEN PART , 7  
Justlce 

RUTGERS CASUALTY INSURANCE COMPANY, 

Plaintiff, 
INDEX NO. 11661412007 

MOTION DATE 
- agalnst- 

MOTION SEQ. NO. 001 
GERARD0 ORQZCO, MONICA HERNANDEZ- 
QUINTERO and LUIS QUINTERO, MOTION CAL. NO. 

Defendants. 

The following papers, numbered 1 to 7, were read on this rnotlon by plalntlff for smmary 
judgmerit, or alternatively, for a default judgment agalnst defendant Gerard0 Orasco. 

PAPFRB NUM BERED 

Notice Of Motlonl Order to Show Cause - Affldavits 

Answerlng Affidavits - Exhlblts (Memo) 
1 5  

Replying Affldavlts (Reply Memo) , , 

,I,” ” I 

2 
3,4,5;6,7 

CrQss-Motion: 0 Yes NEW YORK 
couNlY CERK$ OFFICE I 

.. 

This is 8 declaratory judgment &!tion by plaintiff Rutgers Ca$ualty InSuranw Company 

(“plaintiff‘), P general insurer, against defendant Geradq Orozco (“Qrozco” or “defendant”), end 

dePenfl4nts Mdn Het-nandaz-Qulntcro (“Hernandez-Quilltero”) and Luis Quintero (collectively I 

“the Qhintero defendants”),’ seeking a dedarqtion that plaintiff is hot lieble to ,defend Or 

ernnify OrwCo for claims brought against him,by the Quintelo defendants in dn underlying 

personal injury action. Plaintiff alleges the1 the homeowner’s insurance policy thqt it issued to 

Ormcs should be rescinded because Orozco made matorisl rnisr 

$ reSidence in his application for the policy. PisCgveq is r~ , ,  
* . I  

8, has not been filed, Before the urt Is plaintiff’s mation dqr rnmary judgtnent, pursuant 

’Oroqco and the Qulntaro dafmdants 618 collectlvely referred to a8 “defendants.” 
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to CPLR 321 2, seeking a deelaratdry judgment in its favor, or qlternatively, for a default 

judgment against Ordzco, pursuant to CPLR 321 5. The QLiintero defendants have respmded 

in opposition to the motion. Orozo has not appeared or responded to the mstion. 

BACKGROUND 

In support of its motion, plaintiff submits an affidavit of Edie OW-Willis (“Orr-Willis”), a 

Claims Representative with plaintiff; the Disclaimer letter issued to Orozco; the pleadings; and 

affidavit3 of servicg. In opposition, the Quintero defendants submit the pleading$ from the 

underlying lawsuit and other documentation pertaining to that action. In reply, plaintiff submits 

the subjeot insurapce policy; the application for the poligy; 0 transcript of a statement given by 

Orozco on October 16, 2007; Orozco’s deposition in the underlying personal injury lawsuit; 

plaintiff‘s underwriting guidelines; and an affidavit of Rachel Krapshar, an Underwritdr for 

p I a i r~ t iff. 

I 

Plaintiff and the Quintero defendants algo submit surseplies addrsssihg whether the 

Court shauld consider the evidence submitted by plaintiff for the firqt time with its reply papers, 

and further addressing the merits of such evidence in the event the Court deems its 

submissions proper. However, as the Court has not granted either side petmissibm to file sur- 

eplies, the Csud denlines to Gonsider the unauthqrizqc( sur‘-rapl[es. (see CPLR 22144; Boockwr 

v Flscher, 56 AD3d 405,406 [2d Dept 2008); of. Pgna-Vazquqz v Beharr)/, 82 4D3d 649,049 

1 ,  

1 

[ l s t  Dept 201 I]). 

A, TheU nderlvinq Facts 

According to Orr-WiIli8’ affidavit, on Novimber 11, 2005, Orma sclbrnitt&d an ilppliption 

ntiff for a homeowner’s insurancp polioy fgr coverage of prop 

Avenue, Brentwwd, New vork (“51 Columbus”) (“the Moqtmwner’s 

purportedly stated in the Homeowner’s Application that hq rqqjded a 

said addreFs waq his primary residence. In reliance thereupon, plaintiff isbuad a. HQmeovyners 

I ’  
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Insurance Policy, No. HOY-0010120 (“the Policy”), to Orozco. 

On January 17, 2006, Hernandez-Quintero was qllegedly involved in a slip-and-fall 

accident at 51 Columbus, which resulted in the commenaement of a personal Injury lawsuit by 

the Quintero defendants against Orozco in the Supreme Court, Suffolk County (see Mernandez- 

Quintero v Orozco, No. 07-08483 [Sup Ct Suffolk County]) (“the Quintero action”). A 

subsequent investigation by plaintiff purportedly revealed th@t OroacQ did not reside at 91 

Columbus or occupy it as hi9 primary residence, and that he had purchased it for investment 

purposes only and rented it out to another family. Basad on thqt determination, plaintiff sent 

Orozco a Disclaimer letter on December 17, 2007, informing him that there wals no coverage 

under the Policy for the Quintero action due to the misrepresentatlons af paterial facts as to the 

occupancy of thq premise$ as an owner-occupied dwelling, as well as the fatt that the Pdicy 
#! 

only Govered owner-occupied residence premises, defined in the Policy as the primqry 

residance premises occupied by the insured. 

B. Prscedural Bedwound 

Plaintiff commenced the present action seeking B declaration that it is not liable to 

defend or indemnify Orozco for the Quintero dafdndants‘ dain‘l mons with notice 
I 

, 2007. Plaintiff submits gn affida dlcating ttwt s~rvic6 of the 

surnrr~on~ with notice was effectuated an O r ~ z c o  Qn Janu 

plaintiff filed the complaint on July 17, 2009. Plai 

indicating that the cornplaint was mailed to Orozco on July 13, 2Q09. 
I 

The Quinter‘o defendants filed an answer gn Augu 

dad, answered or appeared in the Ocfidn. 

On August 31 , 2009, plaintiff filed the present mat 

ate of the mqt(Qn,’di$covery had not yet been stydlahge 
I 

the motion on October l r 3 ,  2009. 
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I 

I DISCUSSION 

' 1  Plaintiff moves for Summary judgment granting a declarirtim of its rights and 

responsibilities under the Policy, Specifically, plaintiff seeks a declaration that: ( I )  material 

misrepresentations were made in the Homeowner's Application, vitiating coverage for the 

Quintero defendants' personal injury action against Oroz~o; (2) there is no coverage under the 

terms of the Policy since, the Policy only covers owner-occupied I'esidance premises; and (3) 

plaintiff is not liable to defend or indemnify Qrozco in the Quintero action. In the alternative, 

I 
i 

plaintiff requests a default judgment against Orozco based oh his failure to an$wer and appear 

The Qyintero defendants maintain that plaintiff has failed to demonstrate its entitlement 

to summary judgment because, inter alia, it did not submit aopies of either the Policy qr the 

Mnrneowner's Application with its motion, and therefore, cannot establish the terms of the Policy 

or'the alleged misrepresentations. They also arguca that there at? numerous VnreSolved material 

issues nf fact, and further, that the motion is premature sirrce distovery is incomplete. 

, In reply, plaintiff submits copies of the Policy and the l-lomeowner's Application, and 

argues that these additional doaummtg establish its entitle 

Plaintiff also contends that Summary judgment is npt prpg 
I 

relevaqt discovery with its reply. 

' Gumri7at-y jlrdgment i8 a drastic remedy that sliQuld bs grarited only if no triable issues of 

fact dyist and the movqnt is entitled to judgment a$ a matfer sf lavli (see Alvarqx v Proispect 

Hosp., 68 NY2d 320, 324 [1986]; Andm v Porneroy, 35 Nv2d 361, 364 [1874{). The party, 

maving for summary judgment must make a prima fdcie s~owirns'of~~rrtitlement to judgment as a 

f law, tendering sufficiept evidenoe ir, $dn$wibIe fo 

ial issues of fact (see Winegrab v NEW york univ;. ~e 511 853 [1985]; 

CPLR 31212 [b]). A failure to make w q h  FI showing require 

the'sufficiency of the spposing papers (see Smalls vAJ/  / W s . ,  l n ~ . ,  I C J  NY3d 733, f 3 5  [2008]). 
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Once a prinla fw ie  showing has been made, however, “the burden shifts t9 the nonmoving party 

to produce evidentiary proof in qdmissible form sufficient to establish the existence of material 

issues of fact that require a trial for resolution” (Giuffrida v Citibank Carp., 100 NY2d 72, 81 

[2003]; see also Zwckerman v City of New York, 49 NY2d 557, 562 [1980]; CPLp 3212 [b]). 

When deciding a summary judgment motion, the Court’s role is solely to determine if any 

triable issues exist, not to determine the merits of any such issues (see Sillman v Twwtieth 

Century-Fox Film Corp., 3 NY2d 395, 404 [1957]). The Court views the evidence in the light 

most favorable ta t h e  nonmoving party, and gives the nonmoviqg party the benefit of all 

rsesonable inferences that can be drawn from the evideoce (see Negri v Stop 4 Shop, Inc., 85 

NY2d 625, 626 [1985]). If there Is any doubt as to the existence of a triable issue, summary 

judgmerlt should be denied (see Rofuba Extruders, lnc. v Ceppos, 46 NY2d 223, 231 [1978]). 

Here, the Court finds that plaintiff has failed to dake a prima facie shQwing Of entitlement 

to judgment as a matter of law (see Winegrad, 64 NY2d at 853). Although plaintlff Seeks a 

declaration that Orosco made material misrepresentation$ in the Homeowner’s Applicdtion, and 

that there is no coverage under the torms of the Policy, plaintiff has failed ta include either the 

(Pblicy or the Homeowner’s Application with its moving paper$. In the absence eP these 

dowrrrents, whiqh am essential to plaintiff’$ case, plaintiff Qzfnrlbt yuatain its initial 
I ,  

PrOQf (see Empire Ins. Co. v lnsurance CQrp. of New YQrk, 40 ,AD3d 686, $88 [2d Pept 20071; 

Guishard v &nerd Security Ins. Co., 32 AD3d 528, 529 [2d Dspt EOWS]; MaIa/i v Evanstqn Ins. 

Co., 245 AD2d 422, 422 [2d Dept 19971; Zurich Arnericgn Ins, Co. v ArgonetoUt Ins. Go., 204 

AD2d 314, 314 [2d Dept 19941). 

Though plaintiff seeks to cure the defic,ierrcy of its Iptooof by submitting copies Of the 
I 

ond Homeowner’s Application $with its reply papers, th 

evidepce as it is improperly submitted for the first time with t 

matters “irnprpperly. raised for the first time in a reply should Pa diakgarded” (Mdhfajf v Lee, 24 
1 ”  
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AD3d 159, 160 [ lst  Dept 20051; sge also CPLR 2214; Mohsin v Port Aufhorify of New York, 83 

AD3d 536 [ Ist  Dept 201 I]) .  Indeed, the First Department has stgted: 

“The function of reply papers is to address al‘gumentS made in 
opposition to the position taken by the movant and hot to permit 
the movant to introduce new arguments in support of, or new 
gr9undS [or evidence] for the motion. This rule is generally 
employed in the context of summary judgment motions to prevent 
a movant from remedying basic deficiencies in its primq facie 
showing by submitting evidence in reply, thereby, shifting to the 
non-moving party the burden of demonstrating the wxistence Of a 
triable issue of fact at a time when that party has neither the 
&ligation nor opportunity to respond” (Kennqlly v MobiuS Realty 
Holdlngs LLC, 33 AD3d 380, 381 [Ist Dept 2QQQ [internal 
quptations and citations omitted]). 

Moreover, the present case does not fall within the exception to the general rule 

permitting the Court, in the exercise of its disoretion, to “cotwider til claim qr evidbnoe offered for 

tha’first time in reply where the offering party’s adversaries Pespptided to the nekly pregenlted 

claim or evidence” (id.). The Court has not granted th6 defendants leave ts file gur-replies 

addressing the  merits of the evidence plaintlff submits with its reply, and, to the extent that the 

Quintero defendants have addressed the merits in t k i r  sur-reply, thb d0ul.t has rulqd that such 

arguments will not be considered (see Baockvor, 56 AD3d at 466). F&hdr, consideratlm of this 

6videnp would be particularly prejudicial urrder the prawq 

inaomplete. 

r 
’ 

@s, where Qiscovery is 

,$incq plaintiff has failed to meat its inltial burden Of 

@+dt(ernent to judgment as a matter of law, It is unrlecegsa 

opposing papers {see Winegrad, 64 NY2d rat 853; Heme v Jqhn, 

20OQl). Acptdinglv, pldintiff‘s mption for 3umrnai-y judgment is Genie 

I With respect tq plaintiff’s altefn& reqhSt fOr a de 

tiion, is denied for failure to sCrpp)y the Court with “enpugh 

detetmiee that a viablq cause Qf action exists” (Woodson v Mendan*heasir)$ C@rp,,‘IOO NY2d 

82, 71 [2003]; see also CPLR 3215: Guzetfi v City af New York, $a’AD3d 234, 235-38 [ ls t  Popt 

r 
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20063; Triangle Praperties 2, LLC v Narang, 73 AD3d 1030, 1032 [2d Dept ZOIO]; Drake v Touba 

Harou gCayor Transp., Inc., 19 Misc 3d 1 102(A), 2008 WL 660441, at *2 [Sup Ct B rwx  County 

20081). 

, *  

I 

For these reasons and upon the foregoing papers, it is, 

ORDERED that plaintiffs motion far summary judgment, or alternatively, for a default 

judgment against Qrozco, is denied; and it is further, 

ORDERED that the partie$ are directed to apptaar at B pfellminary conference on July 27, 

201 I, at 11 :OO a.m., in Part 7, at 60 Centre Street; and it is further, 

ORDERED that the Quintero defend 

Entry, upon all parties. 

This constitutes the Decisio 

Dated: June G , , 2011 

Paul Wooten J.S.C. 

Cheek one: FINAL DISPOSITION NON-FINAL DISPQSlT& 

Check if appropriate: a DO NOT POST 

[* 7]


