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[Q&NNEﬁ-T 6/27/2011

" 'RU-TéERS CASUALTY INSURANCE COMPANY,

SUPREME COURT OF THE STATE OF NEW YORK — NEW YORK COUNTY

PRESENT: HON. PAUL WOOTEN \ PART _7
C Justice C :

INDEX NO. 116614/2007

- Plaintiff, : .
“MOTION DATE

_MOTION SEQ.NO. 001"

- against-

‘GERARDO OROZCO, MONICA HERNANDEZ-

QUINTERO and LUIS QUINTERO, | mqﬂon‘m". NO.

Defendants.

" The following papers, numbered 1 to 7, were read on this motlon by plalntiff for summary

judgmaent, or alternatively, for a default Judgment agalnst dafandant Gerardo Orozco

APEB§ NQMBERED.

Notice of Motion/ Order to Show Cause — AfﬂdavltsFE)llltt- E D
,Answerlng Affrdavits - Exhlblts (Mamo)
Replying Afﬂdavlts (Reply Memo)_. JUN 2 _-'4 29“ 3.4.§.§.]___
; ‘Crdsa'fMotton‘: D IY\as o No - NEW YORK -
| - GOUNTY CLERKS OFFICE

Thls isa declaratory Judgment adtlon by plaintiff Rutgers Caaualty Inswanaa Company

( plamtn‘f’) a ganeral lnsurer agamst defendant Gerado Orozco ( Qrozco” br‘"defendant") and
g defe'ndants Mdnlca Hernandez Qutntero (* Hernandaz-Qumtero") and Lurs Quintero (collectlvely
. «‘“‘:\"tha QUintero defandants ), seekmg a daolaratlon that plaintrff is not liable. to dafend or Lo
\.lndemnlfy Orozdo for clalms brought agamst h|m by the Qumtero defendants |n an underly|ng
*‘f"yparsonal |nJUry ‘action. Plamtlff alleges that the homeowners lnsurance pohcy that itissued to |

B ’_\_tOrozco should be rescrnded because Orozco mada matanal misrapresentatlons about his L

‘Jf‘

S ‘, prlmary raaldenoe |n his appllcatlon for the policy. D|s¢ovary IS not complete and the Note of -

o ‘lssuar has not been filed. Before tha Court Is plamtlffs motlon f(pr Summary Judgment. pursuant SR

L 'Orozco and the Quintero defendants are collectively referred ta'aa ‘defendants.”
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o replles, the Court deollnes to oonSIder the. unauthorlzed sur—replles (soe CPLR 2,214 Boockvor

o ‘gAvenue, Brentwood New York ("51 Columbus”) (“the Homeowners Appllcetlon ) Orozco

to CPLR 32‘1"2‘, seeking a declaratory judgment in its favor, orta‘ltern,atively, for a default

judgment ageinst Orozco, pursuant to CPLR 3215, The Quintero;‘defendents have resp'onded

in opposition to the motion. Orozo has not appeared or responded to the motion. .
BACKGROUND

In support of its motion, plaintiff submits an affidavit of Edie Orr‘-Wlllis ("Qrr-Willis"), a

' Claims Representative with plaintiff; the Disclaimer letter ls‘sue_dﬁ-to Orozco; the pleadings; and
'affld\evits‘of s\ervice. In opposition, the Quintero defendants submit the pleadings from the
‘ underlying‘ lawsuit and other documentation pertaining to that action In reply, pléintiffsubmits
the SlJbJE)Ot insurance policy; the applloatlon for the polroy a transcnpt of a statement given by
| Orozco on October 16, 2007, Orozco $ deposrtlon in the underlylng personal |njury lawsuit;
plalntlffs underwrltlng gurdelmes anol an affldavrt of Raohel Kraushar an Underwrlter for
| ’.‘f‘plalntrff |
Plalntlff and the Qulntero defendants also submlt sur—replles addressmg whether the
Court should consider the evrdence submltted by plalntlff for the frrst time: W|th its reply papers
\ ‘Mand further addressmg the merits of such ewdence in the event the Court deems |ts

‘submlssrons proper However as the Court has not granted elther srde permlslen to. file sur-

B ,fv Fischer 56 AD3d 405, 406 [2d Dept 2008] of Pena- Vazquoz v Behany 82 ADSd 649 649

[1st Dept 201 1])

A The Underlvrnq Facts . ‘ _
Accordlng to Orr—Wlllls affldavit on Novernber 11 2005 Orozo submltted an applroetlon

Sy ";to plaintlff for‘ a homeowners |nsuranCB pohoy for coverage of property located at 51 Columbus L

) lf_‘purportedly stated ln tho Homeowners Appllcatlon that he reolded at 51 Columous and that
o ':.;sald eddress was hls prlmary resldence In rellance thereupon plaintiff ISSUBd a Homeowners
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s

‘ j-responded answered or appeared |n the ectIOn

g the motlon on October 13, 2009

Insurance Policy, No HOY- 0010120 (“the Policy™), to Orozco |

On January 17 2006, Hernandez Quintero was allegedly tnvolved in-a slip- and~fal|
accident at 51 Columbus which resulted in the commenoement of a personal injury | Iawsmt by
the Quintero defendants against Orozco in the Supreme Court, Suffolk County (see Hernandez-
Quintero v Orozco, No. 07-08483 [Sup Ct Suffolk County]) ("the Qulntero actlon )- A

subsequent mvestlgatlon by plaintiff purportedly revealed that Orozco dld not reslde at 51

\ Columbus or occupy it as his pnmary residence, and that he had purchased it for investment

purposes only and rented it out to another family. Based on that determlnatron plaintiff sent
Orozco a Disclaimer Ietter on December 17, 2007, mforming hlm that there was no coverage
under the F’ohcy for the Quintero action due to the. mlsrepresentatlons of materlal facts as to the_
occupancy of the premlses as an owner -occupied dwelllng, as well as the faCt that the Pohcy
only covered, owner-occupled residence premtses deflned tn the Pollcy as the pnmary

" resrdence premlses occupied by the |nsured | .

:B F’rocedural Backoround

Plaintnff commenced the present aotron seeklng a declaration that it |s not Iieble to

- -}udefend or. mdemnlfy Orozco for the Quintero defendants’ olalrnsby filrng a summons wuth notlce' L

‘;'_‘on December 14 2007 Plelntlff submlts an. afﬂdewt of serwoe rndioeting that servrce of the |

R -summons wnth notlce was effectuated on Orozco on January 10 A2008

Plalntlff flled the complaunt on JuIy 17, 2009 Plaintiff subrnlts an efﬂdawt of servrce N :

. |nd|oat|ng that the complaint was mailed to Orozco on July 13 2609

The Qumtero defendants frled an answer on August 6 2009 Orozco has not

P
' ‘.‘ .

On August 31, 2009 plamtnff frled the present motlon forsummary Judgment As of the

_‘"“‘ft‘date of the motlen d|sCOvery had not yet been exchanged The Qulhtero defendants opposed I
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N -;smatenal lSSUGS of fact (see Wlnegrad v New York UI‘IIV Med C |

DISCUSSION
Plalntlff moves for summary judgment granting a declaratlon of its rights and

responsubllmes under the Policy. Spemﬂcally, plaintiff seeks a deolaratlon that (1 matenal

\jmlsrepresentatlons were made in the Homeowner's Application, vitiating coverage for the

Quintero defendants’ personal mJury action against Orozco; (2) there is no coverage under the

‘terms of the Policy since the Pohcy onIy covers owner-occupled reedenoe premlses and (3)

plamtnff is not liable to defend or indemnify Qrozco in the Qurntero actlon In the alternatnve
pla|nt|ff requests a default judgment against Orozco based on his failure to answer and appear

The Quintero defendants maintain that plaintiff has falled to demonstrate |ts entitlement

- to summary Judgment because inter alia, it did not submlt ooples of. elther the: Pollcy gr the

Homeowner S Appllcatlon with |ts motion, and therefore cannot establtsh the terms of the Polloy

or the aIIeged mlsrepresentatlons They also argue that there are’ numerous unreSolved matenal

' ]issues of fact and further that the motnon is premature stnce d|scovery is mcomplete

_In reply, platnt|ff submlts ooples of the PoIiCy and the’ Homeowner S Apphcatlon and

- argues that these addltlonal doouments establlsh |ts entltlement to Judgment as a matter of Iaw
Plamtrff also contends that summary Judgment |s not premature smce |t has proffered the -

o relevant dlscovery wtth its reply

Summary Judgment is a drastic remedy that should be granted only |f no tnable lssues of'

ﬁ'fact exlst and the. movant is entitled to Judgment as a matter of Iaw (see Alvarez v Prospect

o '-_Hosp 68 NY2d 320 324 [1986] Andre v Pomeroy, 35 NY2d 381 364 [1974] Tha party

moving for summary Judgment muet make a pnma fao|e show;ng of entatlement to Judgment as a‘ |

. matter of law, tendermg sufflctent ewdenpe in admlsslble form dem‘omstrating the absenoe of ,‘ .

;64 NYZd 851 853 [1985];

S i”oPLR 3212 [b). A fallure to make such a showmg requlres denia' Of the. mC’*'@” mg”d'ess of

B | _r’the suffJCIency of the. opposlng papers (see Smalls vAJI lndus Ino 3 ‘IQ NY3d 733 735 [2008]
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that there is no coverage under the terms of the Pollcy, plarntiff has farled to |nclude elther the
| -‘“ *Pollcy or the Homeowner 8 Appllcatlon Wlth its moving papere In the absence of these
: documents whlch are essential to plalntlff's case, plalnt|ff oannot eustam |ts In|t|al burden of

o proof (see Emp/re /ns Co. v /nsurance Corp of New York 40 ADSd 686 688 {2d Dept 2007]

Co,, 245 AD2d 422 422 [2d Dept 1997] Zurlch Amerlcen lns Co vArgonaut Ins Oo 204

‘AD2d 314 314 [2d Dept 1994])

o Pollcy end Homeowner s Appllcatlon w;th Its reply papere the Court W|H not consrder this
3 “-“ewdehce as |t |5 |mproperly submltted for the flrst tlme With the renly lt 15 well E?Qtab“ShE‘d that

‘matters |mproperly raised for the fll’St time in a reply should be dusregarded" (McNalr v Lee 24

Onoe‘e prime‘ facie showing has been made, however, “th‘e‘burden shifts to the nonmovin'g party
to produce evndentlary proof in admwsnble form sufficient to establleh the exlstence of materlal
issues of fact that_requrre a trial for resolution” (Giuffrida v C/t/bank Corp., 100 NY2d 72, 81
[2003]; see also Zuckerman v City of New York, 49 NY2d 557, 562 [1980]; CPLR 3212 [b]).
When deciding a summary judgment motion, the Court’s role is solely to deterrnine‘if any

triebleie‘eues exist, not to detetmine the merits of any such issu‘ee\(see Sillman v Twentieth

Century-Fox Film Corp,, 3 NY2d 395, 404 [1957]). The Court views the evidence in the light -

most favorable to the nonmoving party, and gives the nonmoving par]ty the benefit of all

' reasonable inferen'ces that can be drawn from the evidence (see Negri v Stop & Shop, Inc., 65 .
NY2d 625, 626 [1985] If there Is any doubt as to the existence of a trieble\ie‘sue ‘summaryt :

-Judgment should be denied (see Rotube Extruders, Inc. v Ceppos 46 NY2d 223 231 [1978])

' Here the Court flnds that plaintiff has failed to rnake a prlma facie showung of entltlement

to Judgment as a matter of law (see Winegrad, 64 NY2d at 853) AIthough plarntiff eeeks a

‘ 'deolaratlon that Orozco made material mlsrepresentations in the Homeowners Apphcetron and

‘Gwsherd v General Secur/ty Ins. Co 32 AD3d 528, 529 [2d Dept 2006] Hale// 14 Evanston Ins.

: Though plamtlff seeks to cure the deflC|ency of |te proof by eubmltting coptes of the

!

he

Page50f7 '




AD3d 159, 160 [1st Dept 2005]; see also CPLR 2214; Mohsrn v Port Authorlty of New York 83

AD3d 536 [1st Dept 201 1]) Indeed, the First Department has stated

" “The function of reply papers is to address arguments made’in
opposition to the position taken by the movant and hot to permlt
the movant to introduce new arguments in support of, or new.

* grounds [or evidence] for the motion. This rule is generally
employed in the context of summary judgment motions to prevent

“a movant from remedying basic deficiencies in its prima facie .

_showing by submitting evidence in reply, thereby shifting to the
non- movmg party the burden of demonstrating the emstence of a
triable issue of fact at a time when that party has neither the -

obligation nor opportunity to respond” (Kennelly v Mobius Realty
Holdings LL.C, 33 AD3d 380, 381 [1st Dept 2006] [mternal
quotatlons and citations omitted)]). o

Moreover the present case does not fall within the exoeptton to the general ruIe x
perrnlttlng the Court in the exerclse of |ts dleoretlon to conelder e clalm or eV|denoe offered for
the flrst t;me ln reply where the offenng party 8 adversanee respohded to the nery presented
claim or eVIdence (/d) The Court hae not granted the defendente Ieave to flle surnreplles

_ \addressrng the ments of the evldenoe plalntlff submlts with lts reply, _and to the extent that the
Quintero defendants have addreesed the mente in their sur-reply, the ¢ourt has ruled that euch

arguments wull not be conerdered (see Boockvor 56 ADBd at 406) Further oons»deratlon of thls

. ‘f K;évndenqe would be parhCuIarly prejudlmal under the present Cll":i\\“n‘l]stanaas Where dISCOVery 5
o ;lnoomplete | S A
- | Slnce plalntlff has' falled to meet. its. mltlal burden ¢f éStabllshmg |ts prlma faCIe

';Verttitlement to. Judgment as a matter of law it ls unneceesary td oo"SJder the adequacy of the

- __opposmg papers (see Wmegrad 64 NY2d at 853; Horne vJohn ’GB“iADBd 722 722 [2d Dept L B

o \2009]) Apoordlngly, plalntlffe motlon for summaryjudgment i denle'cl.__',-f”_"”‘

Wlth respect to plamtlff’s alternate request for a default Judgment agamet QFOZCO the ‘\ _

o motlon |s denled for fallure to supply the Court W|th “enough faote td enable [the Qourt] to '
‘determlne that a wable Cauee of ectlon eX|sts" (WoodSon v Mendon L,ees/ng Corpt, ‘lOO NY2d

o l\l‘_“‘162 71 [2003] see a/so CPLR 3215 Guzstti v C/ty ofNew York 32 ADBd 234 235 36 [1et Dept
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D\a\ted;: June 13 ,2011

_ 2006], Tr/angle Praperties 2, LLC v Narang, 73 AD3d 1030, 1032 [Zd Dept 2010] Drake v Touba

Harou gCayor Transp Inc., 19 Misc 3d 1102(A) 2008 WL 660441 at *2 [Sup Ct Bronx County .
2008D o
For these reasons and upon the feregoing papers, it is,
‘ ORDERED that plaintiff's motion for summary'judgment, or alternativelhy_,,for a default
judgment against Orozco is denied; and it is further o
ORDERED that the parties are directed to appear ata pl‘eltmmary conference on July 27,
2011, at 11:00 a.m., in Part 7, at 60 Centre Street; and tis further,

z copy of this Order w|th Notice of

~ . ORDERED that the Quintero defendants shall serye

Entry upon all partles

ThIS constltutes the DeC|e|on an ‘ Hor.

- ‘ ‘Paul Wooten J S. C “
- Che'ck one: [ FINAL DISPOSITION - g NON FINAL DISPOSITION

Check |fapproprlate [ ] po NoT PosT

-FlLED

JUN 2 7 2011

| NEW ORK
COUNT’Y C.LEHK‘S QFFlCE .

A S
v .
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