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SUPREME COURT OF THE STATE OF NEW YORK - NEW YORK COUNTY 

PRESENT: PART 13 
Index Number : 601 753/2008 
HAUC, FREDERICK 

MARYLAND CASUALTY 
Sequence Number : 002 

STRIKE A PLEADING 

vs 
INDEX NO. 

MOTION DATE 

MOTION SEQ. NO. 

MOTION CAL. NO. 

The following papers, numbered 1 to were read on this motion tolfor 

PAPERS NUMFERED 

Notice of Motion/ Order to Show Cause - Affidavits - Exhibits ._. 
Answering Affidavits - Exhibits 

Replying Affidavits 

Cross-Motion: r1 Yes A0 
Upon the foregoing papers, It Is ordered that this motion 
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-against- 

L E D  

NEW YOhK 
COUNTY CLERK’S OFFICE 

lndcx No.: 601753/08 

MARYLAND CASUALTY COMPANY and 
ZTJRICH NORTI I AMERICA, 

Plaintiff moves, pursuant to CPLR 3 124 and 3 126, to strikc the del‘endants’ answer or to 

compel disclosure. Jkfcndants cross-movc for a protectivc order, pursuant to CPLR 3 103 (a), to 

prevent the disclosure of certain documcnts. 

Background 

‘l’hc plaintiff’ in this case, J Jauc, was also the plaintiff‘in a slip-and-fall personal injury 

case against non-party Fred Greenberg and two corporations, 20/20 Hotel Services (20/20) and 

Titan Rcsourccs, h c .  (Titan). Hauc’s personal injury case against Greenberg, Ti tan and 20/20 

was litigated in this court before the Honorablc Justice Walter Tolub (the Underlying Action). It 

is undisputcd that Greenberg was affiliated with both Titan and 20/20, and that he and Titan were 

insured by the defendants in this action, Maryland Casualty Company and Zurich North America 

(MarylandZurich or defendants) pursuant to an insurance policy or policies (the Policy).’ 

MarylandZuricli hircd Boniier Kiernan Trcbach and Crociata (the Bonner Firm) as dcfense 

“Thc Policy has riot been providcd to the court. 
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counsel lor its insurcd in Ihe Underlying Action. 

By order dated March 17, 2006, Justice Tolub granted sumniaryjudSinent, dismissing the 

Undcrlying Action as against Tikm. Thereafter, del‘endants sent Cheenbcrg a letter, dated May 

17, 2006, discl,ziming coverage. In defendants’ May 17, 2006 lettcr, annexed as an cxhibit to 

deikndants’ cross motion, defendants stated that 20120, the remaining corporatc defendant in the 

IJndcrlying Action aftcr the dismissal of Titan, was not covcred because it was not added as a 

named irisurcd under the Marylaiid policy until four months after I Jauc suffered his personal 

injury accident occurrcd. The letter also states that defendants were withdrawing because Justice 

Tolub’s decision indicated that the remaining claims in the Underlying Action against Greenbcl-g 

were based solely 011 his capacity as owner of 20/20. Thereforc, according to the May 17, 2006 

letter, bccausc 20/20 was not an insured when Hauc’s accident occurrcd, Greenberg, as owner or  

20/20, did not qudi@ as an insured for the potcntial liabilityn2 

Thereafter, in thc Underlying Action, J-Tauc and Greenberg cntered into a conscnt 

judgment, datcd March 2007, in the sum of $2,000,000. In addition, Hauc asserts that Greenbug 

assigned any claiins he had against his insurance companies, Maryland/Zurich, to Hauc. 

In June 2008,J lauc commenced this action against the. Maryland/Zurich. liauc states that 

he brings this action pursuant to Insurance Law tj 3420 (a) (2), as Ihe judgnient from the 

Underlying Actioii was entered and servcd upon defendants, Maryland/Zurich, but was not 

satisfied. Ncw York Insurance Law 4 3420 (a) (2) permits an injured party to sue the tortfeasor’s 

insurer once the injurcd party has obtained a inoncyjudgmcnt against thc tortfeasor that remains 

2‘l’he May 17. 2006 letter refers to a 2004 M e r  and stales that that letter infornied 
Grecnbcrg that 20/20 was not an insured at,thc time of the Hauc accidcnt and that Greenberg was 
only insured on the Policy in rclation to his aililiation to Titan. 
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unsatisfied for at least 30 days alter presentment to thc insurer. 

Hauc also bring this action as an assignee of Grccnberg’s rights undcr the Policy, and 

based on MarylandlZurich’s conduct in disclaiming in thc Underlying Action. Hauc alleges that 

Greenberg assigned to him all of his rights in any potential bad faith, nialpraclicc or other action 

against MarylandlZurich. 

In the first cause of action olHauc’s complaint hcre, brought pursuant lo Insurance Law 5 

3420 (a) (2), Hauc alleges that defendants, MarylandlZurich, failed to timely disclaim coverage 

to Greenberg, to give written iioticc of disclaimer to Hauc, an in.jured person, and liave no valid 

coverage defense to the action. 111 tlic sccond cause olaction, prcdicated on Greenbcrg’s alleged 

assignment of claims, plaintill‘ alleges that Maryland/Zurich undertook Grecnberg’s defeiisc 

without validly reserving their rights or disclaiming coverage under the Policy, and that 

dcfcndants’ May 17, 2006 disclaimer letter was untimely and did not comply with Insurance Law 

3420. Plaintiff furthcr alleges that MarylandlZurich rnanagcd the deknse of the Underlying 

Action in bad faith, but, otlicr than the alleged wronglul disclaiincr, does not allege any facts 

concerning conduct by the defendants that was in bad faith. 

In the third cause of action, plaintiff allcgcs that Greenberg relied 011 dcfendants’ good 

faith, as they controlled his defense in the Underlying Action, arid was prejudiced by their delay 

in disclaiming coverage, and that defendants acted in bad faith in handling Greciibcrg’s defense 

by placing their interests above that of Grecnbcrg. Plaintiff also asserts that defendant’s 

inanageiiicnt and defense of Greenbcrg’s claim violated General Business Law fj 349. 

MarylandKurich dcnics thc allegations of the complaint. Defendants also assert 

afirniative defenses that include: ( 1 )  that 20/20 wm not an insured under the Policy and that 
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coverage for Grcenberg cannot be created by cstoppel; and (2) that the amount of thc consent 

judgment in the Undcl-lying Action is unreasonablc and excessivc. 

On Septembcr 29, 2008, plaintiff served a notice of inspection and discovery upon 

dekndants (Plaintiffs Notice), seeking a complete copy of MarylandlZurich’s claim lile 

pertaining lo the Undcrlying Action (Demand No. 2) and all documents pertaining to 

Grccnberg’s claim for covcrage in the Underlying Action, including e-mails, examiners’ notes 

and internal correspondcncc (Demand No. 4) (Pl. Mov. Aff., Exh. E). Jn response to Plaintift’s 

Noticc, defendants servcd an untimely document objecting to the demands as irrelevant, vague, 

overly broad and unduly burdensome, and as seeking inaterials protectcd by attomcy-client 

privilege, or work product doctrine or prepared in anticipation of litigation. Spccific to Demand 

No. 4, defendants asserted that thc claim file notes wcre irrelevant to this litigation which, they 

stated, conccrns contract interprctation. Defendants noted that thcy would providc a privilege log 

under separatc cover. 

On May 7, 2009, a discovery conference was held at which defendants wcrc ordered to 

providc rcsponses to Plaintiff’s Notice within 30 days. In addition, plaintiff was ordcrcd to 

respond to defendants’ request for interrogatories within 30 days of dcfcndants’ responsc. 

Defendants served a supplemental rcsponse on August 28, 2009. In this response, 

del‘endants providcd approximately 39 pagcs of dated computcr notes. On that same date, 

dekndants served a privilege log (the Privilcgc Log). According to the Privilege J,og, based on 

attorncy-clicnt privilege, dekndants did not provide three itcms that are at issue here. The lirst, 

is a ninc-pagc letter from Ignatius John Melito, Esq. to Jon Connor of Zurich, dated May 2,2006, 

regarding bbl-Iauc’s claims for coverage” (Item No.  6). The second is a two-page Iettcr, dated 
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I 

April 20, 2006, froni Jon Connor to lgnatius Jolui Melito, regarding “analysis o l  Haw’s claims 

lor coverage” (Itcm No. 16) (PI. Mov. Aff., Exh. I, at 2-3). The third is a claim note entry, dated 

May 17, 2006, of .lo11 Connor of Zurich, regarding “coveragc counsel recoiiimendatioiis for IIauc 

claim” (Item No. 19) (id.). For convenicncc, the court will rcfcr to these t lmc items as the 

Privilcgc Log Items. 

At a November 5 ,  2009 discovery conferencc, defendants wcre ordered to rcspond, within 

30 days, to plaintiff’s request for claim file correspondcnce. Plaintiff had, only 011 the day prior 

to thc conference, November 4, 2009, sent defkndaiits a letter stating that numerous pagcs of the 

coiiiputcr claim log were missing, that it was not in chronological order and that the claiins file 

correspoiidencc that prcdated the defendants’ May 17,2006 disclaimer letter was not privileged. 

Ai the November 5 ,  200’1 confcrence, plaintiff was also ordered to rcspond to defendants’ request 

for interrogatories within 30 days, as they had also previously been ordcrcd to do approximately 

six months before. Motion practice, brought by plaintill to compcl, was resolved with a 

discovery conference order dated Novciiiber 5 ,  2009. 

On January 14,2010, defcndants were agaiii ordercd to respond lo plaintiffs request for 

the claim Gle correspondence within 30 days. In addition, defcndants were, for the first time, 

ordercd to rcspoiid to plaintiffs November 4, 2009 letter. Plaintiff was again ordered to rcspond 

to defendants’ request for interrogalorics. Defcndants responded, by lcttcr dated May 4, 201 0, 

that they would not provide a further discovery response to plaintiffs dcniands except upon coud 

order. Defendants also declined to collate and organize MarylandlZurich’s notes and asserted 

that correspondence between MaryIancUZurich and counsel retained to represent Greeiiberg in the 

Underlying Action was not subject to disclosurc. 
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C h i  May 5 ,  201 0, as they had also previously done, thc parties brought thcir dispute 

concerning the allegcd missing pages ol‘ the coniputcr claim log and thc document privilcgc 

claims to the attcntion of this court at a discovery conference. Counsel were informcd that the 

resolution of tlicse issues, which requircd briefing and a review of case law not readily done in a 

crowded courtroom setting, would not be eiitertajncd at a discovery confcrcnce. This motion 

ensued. 

Discussion 

Of course, ;I party is entitled to full disclosure ofmattcr material and necessary in  the 

prosecution of an action (UiamondS/ute Ins. C‘o. v Utica Firs[ Ins. Co., 37 AD3d 160, 161 [Ist 

Ilcpt 20071), regardless of burden of proof (Anonymoza v High ,School, for Envtl. Studies, 32 

AD3d 353, 358 [ l s t  Dept 20061 [“It is beyond cavil that New York has long favored opcn and 

far-reaching pretrial discovcry (citation and quotation marks omitted)”]). “Thc words ‘material 

and necessary’ as uscd in thc statute are to be interprctcd liberally to require disclosure, upon 

rcqucst, of any facts bearing on the coiitrovcrsy which will assist in the preparation for trial” 

(Annnymou.r, 32 AD3d at 358). “The word ‘evidcncc’ [in CPLR 3 1011 has not bcen construed in 

a restrictive sense but rather to mean cvidence required in preparation for trial” (Bcxxfer v Orans, 

63 AU2d 875, 875 [ I  st ncpt 19781). 

“The burden ol‘showing that thc disclosure sought is improper is upon the party seeking 

the protective order. the [defendants] hcrein” (Rornm Cutholic C’hurch of Good Shepherd v 

Tempo  S y s . ,  202 AD2d 257, 258 [ 1st Dept 19941). A court is gcncrally precluded lrom 

inquiring into the propriety of discovery requests, whcrc a party has failed to timely object to 

production ( A n o t y m ~ z ~ s ,  32 AD3d at 358-59). However, production in rcsponse to demands that 
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are palpably improper will not be compelled despitc a party’s failurc to timely object (Lea v New 

Yo14 Cily ‘l’rnrzsit Aulhority, 57 AD3d 269,269 [ 1 st Dept 20081). A party’s production of 

materials that are privileged as attorney-client coinmunications or constitute attorney work 

product, or as niaterials prcparcd l’or litigation also will not bc coinpellcd despitc a party’s failure 

to timely objcct (see D!Ale.v.cio v Nuhisco, Inc., 123 AD2d 8 16, 8 16 [2d Dept 19861; Lusan v 

Bellin, 95 AD2d 75 1 ,  75 1 [ 1 st Dept 19831). The burden of establishing that the documents 

sought are covercd by a certain privilege rests on the party asserting the privilege and the 

protection claiincd must be narrowly construcd (,Ypectrum S‘ys. lnntl. Cory. v Cheirzical Hank, 78 

NY2d 37 1 ,  377 [ 19911; see Bornhard v Amica Mu/. Ins. C‘o., 1 1 AD3d 647,648 [2d Dcpt 20041 

[citatioii oinittcd] [ “The party asserting the privilege provided by CPLR 3 I 0 1 (d) bcars the 

burden of demonstrating that thc material it sccks to withhold is immune lroin discovery by 

idciitifying the particular material with respect to which the privilege is asserted and establishing 

with specificity that the material was preparcd exclusively in anticipation of litigation”]). 

Plaintiff coinplains about the manlier in which the dcfendants’ computer claim log was 

produced and seeks rclicf based on what it deems to be missing pages from it. "Whenever a 

pcrson is required pursuant to such notice or order to produce documents for inspection, that 

person shall produce them as thcy are kept in the rcgular coursc of business or shall organize and 

label thein to corrcspond to the catcgories in the request’’ (CPLR 3 122 [c]). 

Plaintiffargucs that pages of notes from the computer claiiii log have not been produccd, 

including entries lrom May 1 7, 2005 through May 16,2006, during which time thc Underlying 

Action was being actively litigated. I lowever, delendants’ counsel asscrts that defcndants have 

produced what they haw.  Defendants’ cover letter lor its production statcs that the documents 
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are in response to Dcniand No. 4, and thus, the production was organized to corrcspond to the 

categories in the Plaintiffs Jlcmand (CPLR 3 122 IC]). Plaintiff has not yct conducted thc 

deposition of defendants and the court has no basis on which to dctcrmine that defendants’ 

counsel’s rcprcscntation is not accurate or truthful. In order to determine that the documents 

have been willfully withheld, it is nccessary to demonstrate that these documents are in 

defendants’ possession. Plaintiff complains that, in light of the “missing pages” (PI. Reply Aff., 

at 9)) defendant’s hilure to provide a sworn aff7davit that they have provided copies of. 

everything they have demoiistratcs dcfendants’ willful non-production. Howevcr, plaintillhas 

not bricfcd the issue of‘ whether or not he is entitled to a client afildavit in these circumstances, 

and the court declines to do so. Plaintiff is correct that a litigant may not ignore court orders with 

impunity (Kihl v Pf i fer ,  94 NY2d 1 18, 123 [l999]) and, as hc also not coniplied with several 

discovery orders, would be wise to heed his own advice. Determinative here, however, is that 

plaintiff has not demonstrated that the respoiiscs defendants havc provided did not meaningfully 

address plaintiff s rcqucsts (id.), that defendants actually possess the document(s) that plaintiff 

seeks, or that defendants WCTC previously ordered by thc court to provide a good faith search 

affidavit, 

The parties’ second discovery dispute concerns documents and communications between 

defendants and the Bonner Firm. As previously mentioned, Maryland/Zurich hired the Bonner 

Firm as dcfcnsc counsel lor its insurcd in the IJnderlying Action. Thus, the Donncr Firm 

reprcscnted Greenberg in the Undcrlyiiig Action. In cases where an insured party asserts a bad 

faith claim against his or her insurance company, and seeks disclosure of the conirnunicatioiis 

and work product of counscl that defended that insurcd in the underlying action, the First 
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Department has determined that attorney-client and attorney work product privileges do not to 

prevent disclosurc to the insured (Woodson v American Tr. Ins. Co., 280 AD2d 328 [ 1 st Dept 

20011 [attorney's cliciit is the insured and therefore the privilege belongs to the insurcd rather 

than the insurcr]; Zuriclz lizs. Co. v ,Stcite Farm Mut. Auto. Ins. C'o , 137 AD2d 40 1 ,  402 [ I  s t  Dept 

19881; see ul,so I'olhcrt v Home I d e m .  Co., 24 AD2d 1080 [4th Dept 19651, uffk 45 Misc 2d 

1093 [Sup Ct, Monroe County 19651). 

Despite that 20/20 is not mentioned in the complaint, dcfendants argue that the lone issue 

in this 1 itigation is whether defendants correctly and properly withdrew coverage to Greenberg 

and 20/20,' that plaintiff is only entitled to discovery relevant to the had faith claim, and that the 

claim is meritless. Dcfcndants further argue that the Bonner Firm discovery is not relevant 

because the issue in this case is whether defendants had thc right to withdraw their covcrage lo 

Grccnbcrg under the tenm oftlie Policy. Defendants maintain that Grccnberg and 20/20 do not 

qualify as insureds under the Policy, and that Hauc may not, through this action, attempt to use 

discovery as a vehicle to determine whether or not Grccnberg had other claims against 

 defendant^.^ Defendaiits' relevancc argument is uiipersuasive where thcy did not timely object to 

the disclosure in the original demand (Ano17ymoz~,s, 32 AD3d 353, . T Z ~ Y U ) ,  and have not timely 

met discovcry deadlines in court orders. Additionally, the Court cannot say that the Honner Firm 

3 Uefendants characterize plaintiffs complaint as alleging that Maryland iiiiproperly 
withdrew its defense of Greenberg and 20/20 in the IJnderlying Action and argue that plaintifk's 
allegations solcly pcrtain to dcfendanls' decision to limit their defense to Greenberg and 20/20 
and not Greenberg and Titcan. However, neither the complaint nor the plaintiff's papcrs mention 
20/20. 

4Plaii~tiff states that Greenberg assigned all oi'the claims hc might have against 
defendants. For purposes of this motjon, howevcr, tlic only claims at issuc are those included in, 
or fairly statcd by, thc complaint. 
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discovery will not lead to relevant cvidcncc. 

Defendants also argue that plaintiff is not entitled to the Bontier Finn’s communications 

bccause plaintiff has no concrete evidence that the Bontier Firm had any involvement in the 

coverage determination. Defendants state that they retained scparate counsel, Melito & Adolfsen 

(M&A), to analyze the coverage issue (Lewbel Reply Aff., at 6). M&A is counsel for plaintiff in 

this action. Defendant offer that plaintiffs may inquire at a deposition as to whether the Bonncr 

Firni had any involvement in the coverage analysis or the decision to withdraw coverage of 

Greenberg and 20/20 in the H a w  Action. 

Discovery is about obtaining inforniation and evidence, and it is defendants that must 

demonstrate “that the disclosure sought is improper” (Roman C-‘uthnlic Church of Good 

Shepherd 202 AD2d at 258). By arguing that plaintiff must providc “concrete evidence” of the 

Bonrier Firm’s involvcment in dcfcndants’ coverage dctcrmination in order to obtain disclosure, 

defendants attempt to improperly shift thc burdcn to plaintiff to show that the disclosure sought 

is proper, and exists. If, as dcfendants appcar to contcnd, they have 110 documents responsive to 

plaintifi’s demand coiiccrning the Honncr Iirm, then it follows that they will not have any 

docuinciits to produce. However, deiendants are not entitled to a protective ordcr on the ground 

that plaintiff lacks evidence to support his discovery request. 

Defendants arguc that Hauc is not cntitlcd to disclosure of tlic Bonncr Firni 

correspondence because defendants are contcsting darnagcs, that is, the $2 million consent 

judgment entered into by Hauc and Greenberg in the Underlying Action. Defendants maintain 

that their claim filc contains correspondence exchanged between the Bonner Finn and defendant 

Maryland during tlic pendency of the Underlying Action that includes evaluation and coinmelit 
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on Hauc’s damages, and that production of the Bormer Firm’s communications will coinpromise 

defendants’ ability to contest damages. 

“In the lort case in which the defendant is rcpresented and defended by an attorney 

retained by the defcndaiit’s liability insurer, the insurer’s whole Gle of thc case qualifies as 

litigation material and is conditionally immunc” (Siegel, NY Prac fj 348 [Materials prepared for 

litigation]; Grotullio 17 Sufi Drink Leusing Corp., 97 AD2d 383 11 st Dept 19831 [“Thc contents of 

an insurer’s claim Gle which have been prepared for litigation against its insured arc immune 

from disclosure (Knndcl v Tocher, 22 AD2d 5 13 [ 1st Dept 19651) . . .”I). l h i s  rule applies only 

in the action in which the iiisurcr has represented thc insured (Siegcl, NY Prac 5 348), and does 

not apply when the insurer is represcnting itself. against its insured. In thc Underlying Action, 

Greenberg’s entire file would have been conditionally immune from disclosure to Hauc, as the 

two were adversaries therein. In this case, however, Hauc’s action is brought not only for Iiis own 

allcged claim, pursuant to Insuraiicc Law 5 3420 (a> (2), but for Greenberg’s claim or claims 

against defendants. There is no dispute that Greenberg was defendants’ insurcd and would be 

entitled to materials froin his former attorneys, the Bonner Firm, and would bc entitled lo 

niatcrials i n  his claims tile in a legal action against the defendants.’ Here, Hauc steps into 

Greenberg’s shoes, and thus may also obtain these materials. While defendants argue that the 

Bonner Finn was not Greenbcrg’s counsel at the time that the consent judgment was entered, 

thcy alw do not demonstrate, or even asscrt, that any damages evaluation done by the Bonncr 

’Dcfcndaiits citc to Kandel (22 AD2d 5 13, szqir~~) for the proposition that in a tort action, 
parties adverse to the insured are not cntitled to receive materials crcated by the liability insurcr 
in handling claims made against the insurcd, but Greenberg was not an “adverse party” in the 
Undcrlying Action: hc was tlic insured. 
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Firin during thc pendency of the Hauc claim was performed after tlie Roimcr Firm was no longer 

Grccnberg’s counsel. Moreover, evaluating the extent of potential liability of the insured, which 

would necessarily iiiclude assessiiicnt of damagcs, is within the ordinmy course of business of an 

iiisurancc company, and tlicrcfore is not privileged ( Wustharrzpon Aduh Home v N~itiorxd Union 

Fire Ins. C‘o. qf Pitlxhurgh Pa., 105 AD2d 627, 628 11 st Dept 19841). In light ofthe foregoing, 

dcfcndants are ordercd to turn over thc withheld documents responsive to plairitiil’s dcmand, 

rcgardless 01 whether or not these docunients concern comrnunications with or from the Honner 

Firm.‘ 

Plaintiff seeks copies of the three Privilege Log Items. Delendants maintain that these 

items are correspondcnce between counsel of record in  this action, M & h ,  and defendants, and 

provide coverage opinion with analyses of defendants’ rights and obligations to Greenberg, Titan 

and 20/20 afler the court granted suminaryjudgment to Titan in tlie Underlying Action. 

Defendants niaintain that this is not a situation where couiiscl perforincd investigation for the 

insurer on the accident at issue, but that the lettcrs are pure attorney-client communications by 

M&A, as counsel lor dcfcndants, concerning this litigation, dcniarided by plaintif1 as an attempl 

to invade attomcy-client and work product privileges. Plaintin‘counters that these documents 

werc made while delenduits were defending Grecnberg in the Underlying Action, and werc made 

within dcfcndants’ regular coursc of business in inaking a determination as to wliethcr or not to 

disclaim coverage to heir  insured. 

In the context of determining whether privilege applies, thc court is, of course, not bound 

by parties’ characterimlions or lahcl of the nature of thc contents of a document (Spectrum Sys., 

The exception to this order concerns the Privilege Log Itcks, discussed separately below. b 
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78 NY2d at 38 1). In addition, the First Department has notcd that the better practice is for a trial 

court to conduct an in caiiicra inspection of documents when delemining whethcr protection 

from disclosure is warranted (id.). The court will not make any dctermination as to the nature of 

the Privilege Log Items and whether or not they are protected, or whcthcr they contain 

investigatory materials or communications that would be in the iiisurcr’s rcgular course of 

business, without rcvicwing tlic documents. 

‘I’hcrcforc, defendants arc dircctcd to submit copics of the Privilege Log Items to this 

court, within 30 days alter service of this order after entry, for in camera inspection. With this 

submission, M&A should also provide a copy of its retaiiier agreemcnt with dcfendants and a 

cover letter specifying that the Privilege Log Items and the retainer are being provided to thc 

court pursuant to this Decision and Order. Plaintiff should be provided a copy of the covcr letter 

only. M e r  review, the court will make a determination as to the nature of these documents and 

whether they are subjcct to disclosure in this case. Eithcr plaintiff or defendant may move to 

rencw this portioii of the motion after the defendants’ submission of the docurncnts to the court. 

Finally, while defendants have missed some discovery deadlines, as has plaintiff, they 

have also produced documents, other than those for which they claim privilege. This record, 

howcver, does not reveal occasion for recourse to the hush  remedy of striking a pleading. 

Cotidusion 

Accordingly, i i  i q  

ORDERED that plaintiif’s motion to compel is granted to the extcnt that dcfcndants are 

to supplcincnt their January 28, 2009 discovery response to include copies of any correspondence 

or othcr documents between or among defendants and thc law firin of Ronner Kicrnan ‘I’rcbach 
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and Crociata concerning thc action captioned Frederic I h c  17 Titan Resuiirces, /m., Index No. 

121 501/03 [Supreme Court, N Y  County]) within 30 days of servicc of this order with notice 01 

entry by plaintiff, and the motion is otherwise denied without prejudice; and it is furtlicr 

ORJIEI1ED that defendants' motion to protect is granted to thc cxtcnt that defendants are 

10 submit to thc court for in camera iiispcction the documents rcferenced in numbers 6, 1 G and 1 9 

of defendants' privilege log dated August 28, 2009 within 30 days aiier servicc of this order with 

notice o l  entry by plaintiff, and is otherwise denicd without prejudice in accordance with the 

dircctives in the decision above. 

Dated: June 23, 201 1 

This Constitutcs the Decision and Ordcr of the Court. 

ENTER: 

EMlW JAfd&OODMAN 
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