
Learsy v 57 Minerva, LLC
2011 NY Slip Op 31780(U)

June 29, 2011
Supreme Court, New York County

Docket Number: 101290/10
Judge: Debra A. James

Republished from New York State Unified Court
System's E-Courts Service.

Search E-Courts (http://www.nycourts.gov/ecourts) for
any additional information on this case.

This opinion is uncorrected and not selected for official
publication.



9 

.. - 
E 
X 
0 

SUPREME COURT OF THE STATE OF NEW YORK 
NEW YORK COUNTY 

PRESENT: DEBRA A. JAMES 
Justice 

PART 59 

FLORENCE LEARSY, Index No.: 101 290/10 
Plaintiff, 

Motlon Date: 03/22/11 

- v -  Motion Seq. No.: 01 

57 MINERVA, LLC, , 
Defendant. 

The following papers, numbered 1 to 4 were read on this motion for summary judgment. 

Notice of Motion/Order to Show Cause -Affidavits -Exhibits No(s). ' i  . 1 

Answering Affidavits - Exhibits 

Replying Affidavits - Exhibits 

Cross-Motlon : 

Upon the foregoing papers, it is ordered that this motioh is . 
The defendant 57,Minerva, LLC (Minerva) moves, pursuant to 

CPLR 3212, for an order granting summary judgment dismissing the 

complaint. 

The plaintiff Florence Learsy (Learsy) Cross-moves, pursuant 

to CPLR 3042 (d) and 3126, for an order striking the answer, 

precluding evidence and directing a negative inference, or, in 

the alternative, pursuant to CPLR 3042 ( c )  and 3124, for an order 

compelling service a bill of particulars, compliance with 

outstanding discovery demands, and awarding legal fees. 

Pursuant to a written one-year lease, t h e  defendant is t h e  rn' 

1. CHECK ONE: . . . . . . . . . . . . . . . . . . . . . . . . . 
2. CHECK AS APPROPRIATE: . . MOTION IS: GRANTED 

CASE DISPOSED NON-FINAL DISPOSITION . 

0 GRANTED IN PART 0 OTHER 0 DENIED 

3. CHECK IF APPROPRIATE: . . . . . . . . . . , . . . . 0 SETTLE ORDER SUBMIT ORDER 

0 DO NOT POST FIDUCIARY APPOINTMENT REFERENCE 
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landlord, and the plaintiff Learsy is the tenant, of a 

condominium apartment at an initial monthly rent of $ 2 , 0 3 3 . 0 0 .  

Paragraph 3 (a) of the lease provides that after the initial 

one-year term, Learsy's rent shall be re-calculated. Paragraph 3 

the lease further provides that 

(d) Startinq with the first day ~f t he month immediately 
fpllnwins the end ~f the Initial Term, and annually 
thereafter durinq the Term Owner shall have the right in 
its sole discretion to increase the r e n t  for the 
remainder of the then-current term and each successive 
12-month period to an amount equal to the product 
obtained by multiplying 120% times the sum of all the 
common charges, capital and operating surcharges, 
assessments, real estate taxes and any other costs or 
expenses imposed upon the Unit by the Board of Managers 
or any governmental authority f o r  such successive 
12-month period ("New Rent"). All such c o s t s  and 
expenses which are used to calculate Tenant's New Rent 
are referred to collectively as "Rental Expenses." 

( e )  Tenant understands and agrees that all or a certain 
portion of the Rental Expenses may be based upon 
estimates of the Rental Expenses for the successive 
12-month period determined by Owner and consents to Owner 
using such estimates. Tenant further understands that 
during a rental period additional costs or expenses 
relating to the use or ownership of the Unit, which are 
permitted under the provisions of this Paragraph 4 (a) 
[sic] to be included in the New Rent, may arise which 
were not anticipated or estimated by Owner in calculating 
the New Rent for the successive 12-month period 
("Additional Expenses") . Tenant agrees that Owner shall 
have the right to adjust the New Rent of Tenant for the 
12-month consecutive period immediately following the 
12-month consecutive period f o r  which Tenant's New Rent 
was calculated by the amount of: (i) any Additional 
Expenses; and (ii) the difference between Owner's 
estimate of the Rental Expenses f o r  the immediately prior 
period. Such amount under subparagraphs (i) and (ii) 
shall be referred to as "Adjustment Amount". The 
Adjustment Amount shall be added to, or subtracted from, 
as the case may be, the total of the Rental Expenses for 
the next successive 12-month period for t h e  purpose of 
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calculating the New Rent for such consecutive successive 
12-month period. Tenant's New Rent for each month shall 
be equal  to 1/12 of the  amount calculated in this 
Paragraph 4 (a) [sic]. 

On December 20, 2009, the landlord Minerva mailed a renewal 

form stating a monthly rent of $4,141.69, more than doubling the 

prior r e n t .  This is an action for a judgment declaring that the 

new rent is not a good faith estimate of 1203 of the expected 

carrying charges for the calendar year 2010. The second cause of 

action is for harassment in violation of New York C i t y  

Administrative Code 5 27-2005. The third cause of action is for 

breach of the covenant of good faith and fair dealing. The 

fourth and final cause of action i s  for attorney's f e e s .  The 

answer sets forth a single counterclaim for legal fees. 

In support of its motion for summary judgment, the landlord 

Minerva alleges that the monthly common charges are $1,879.37, 

the monthly ongoing assessment is $363.71, and the monthly 

property tax is $1,207.83 totaling $3,450.91. Applying t h e  

lease's formula of 120%, the new monthly rent is $4,141.09. 

In opposition to the motion for summary judgment, the tenant 

Learsy argues that the landlord Minerva has failed to make a 

conclusive factual showing that the $4,141.09 rent charged 

represents 120% of the property taxes and condominium charges 

paid for the subject apartment. It is alleged that the apartment 

is eligible for a tax abatement, and that the real estate taxes 

are in substantial arrears. 
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The proponent of a summary judgment motion must make a prima 

facie showing of entitlement to judgment as a matter of law, 

tendering sufficient evidence to eliminate any material issue of 

f a c t  from the case. smalls v AJI Indus. , Iac . ,  10 NY3d 733, 735, 

rearq denied 1 0  NY3d 885 ( 2 0 0 8 ) ;  JMD Holdinq C o r p ,  v Co nqress 

Fin. Corp . ,  4 w 3 d  373 (2005). The ,"[f]ailure to make such 

showing requires denial of the motion, regardless of the 

sufficiency of the opposing papers." W ineqrad v New Y Q X ~  V niv. 

Med. Ctr., 64 NY2d 851 (1985). Once t h i s  showing has been made, 

however, the burden shifts to the party opposing the motion for 

summary judgment to produce evidentiary proof in admissible form 

sufficient to establish the  existence of material issues of fact 

which require a trial of the action. "[Mlere conclusions, 

expressions of hope, or unsubstantiated allegations . . .  are 
insufficient"" for this purpose, Zuckermm v Citv of New Y~rk, 

49 NY2d 557 ( 1 9 8 0 ) .  

The landlord Minerva establishes prima facie its right to 

judgment as a matter of law by submitting evidence in admissible 

form sufficient to estimate the rental expenses for the 

successive 12-month period. By submitting the invoices for the 

common charges and assessment, together with the real estate t a x  

bills, the landlord demonstrates that under t h e  lease it is 

entitled to a renewal rent in the sum of $4,141.09. 
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In opposition, the tenant Learsy f a i l s  to raise a triable 

issue of fact. The renewal provision of the l e a s e  must be 

enforced according to its plain terms. "Furthermore, the implied 

covenant of good faith and fair dealing . . , cannot be used to 

create terms that do not exist in the writing." Vanlex Stores, 

Jpc. v. BFP 300 Madison 11, LLC, 66 AD3d 580, 581 (let Dept 

2009). 

On the issue of the availability of a real estate tax 

abatement, once executed, a lease is a present transfer of an 

estate in real property, fixing the lessee's obligation to pay 

rent according to its terms, and "a landlord is under no 

obligation or duty  t o  the tenant . , . to minimize damages. Holy 

ProDs T I  P v Kenneth Cole Prods, 87 NY2d 130, 133 (1995). In 

addition', it was the tenant Learsy's obligation to ascertain the 

amount due f o r  real estate taxes. Pope v Battcock, 218 App Div 

857 (2d Dept 1926). 

On the question of the outstanding real estate bill, the 

tenant Learsy does not seriously disagree that the taxes must 

eventually be paid. The arrears could be explained by the fact 

that the 2009 r en t  is less than the apartment's carrying charges. 

However, the counterclaim must be dismissed. A landlord 

cannot recover attorney's fees in an action commenced by the 

tenant for a judicial declaration of her rights under a lease 

because the tenant has not defaulted in the performance of any 
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lease obligation. prau n v 941 Park Ave, In c, 32 AD3d 2 1  (lst 

Dept) lv denied 7 NY3d 717 ( 2 0 0 6 ) .  

Accordingly, it is 

ORDERED that the plaintiff’s cross-motion to strike, 

preclude and compel is denied; and it is further 

ORDERED that the br‘anch of the defendant‘s motion which 

seeks a declaratory judgment with respect to the subject matter 

of the complaint’s first cause of action is gran ted  with costs 

and disbursements to defendant as taxed by the Clerk; and it is 

f u r t h e r  

ADJUDGED and DECLARED that a monthly rent of $4,141.69, is 

a good faith estimate of 120% of the  expected carrying charges 

for the calendar year 2010; and it is further 

ORDERED that the branch of defendant’s motion which seeks 

dismissal of the complaint is granted to the extent that the 

second, third and fourth causes of action are dismissed; and it 

is f u r t h e r  

ADJUDGED that the second, third and fourth causes of action, 

and the counterclaim are all dismissed; and it is further 

ADJUDGED that the defendant having an address at 320 East 

39th Street, New York, NY 10016, do recover from t he  plaintiff, 

Florence Learsy, having an address at A p t .  4D, 444 East 57th 

Street, New York,  NY 10021, costs and disbursements as taxed by 

-6- 

[* 6]



the Clerk upon the submission of an appropriate bill of costs and 

defendant have execution therefor. 

JUN 2 Y 2011 
Dated: ENTER : 

YNFILED JUDG T 
This judgment has not been entere!!County C M  
and ;loti& of entry cannot be sewed bawd hw&. To 
obtain entry, counsel or authorized reprsrentathrs rnurt 
a-r in pmm at the Judgment Clerk’s Dask (Rmn 
141 B). 
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