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f ion THOMAS F. WHbLAN 
Justice of the  ';Lipreme Court 

DOREEN I,. BOSMAN and JOHN BOSMAN. 
JK.. 

PI ain ti ffs, 

- against - 

SEAN C. DOLJGHTY. MAUREEN DOUGHTY. 
JONATI IAN M.  ROSARIO and IHECTOR L. 
R 0 SARI 0. 

Defendants. 

MOTION DATE 
MOTION DATE 2-32-1 1 (fi004) 
ADJ DATE 3-21-1 I 
Mot. Seq # 003-MG, CASEDISP 

I - 13- 1 1 (#OO2,O03 ) 

# 003-XMG 
# 004-XMD 

DAVIS & HERSH, LLP 
Attorney for Plaintiffs 
1345 Motor Parkway 
Islandia, New York 1 1749 

SOBEL & SCHLEIER, L.L.C. 
Attorney for Defendants Doughty 
464 New York Avenue. Suite 100 
Huntington, New York 1 1743 

ROBERT P. TUSA 
Attorney for Defendants Rosario 
898 Veterans Memorial Highway. Suite 320 
Hauppauge, New Yorli 1 1788 

llpon the fbllowing papers numhercd I to 64 read on these motions and cross motion for summary iudr?ment : Notice 
oi'Motion Order t o  Slio\v Cause and supporting papers 1 - 1  7; 3 1  - 39 : Notice ofCross Motion and supporting papers IS-30; 
;\ii5v.wiiig Afiidavits and supporting papers 21- 29; 40 - 5 3 :  5J - 59 : Replying Affidavits and supporting papers 30 - 3 1: 60 - 
____ (32: ( 3 3  - (34 : Othcl- --: (; ' 2  ) it is. 
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ORDERED that the motion (003) b). the defendants Sean C .  Doughty aiid Maureen hugl i t ! '  for 
;m order pursuant to C'PLR 33 12 granting summary judgment in their fa\,or clismissing the conipla'int on 
klic  round that the plaintif'l' Doreen L.  Bosnian did not sustain a serious iiijurj. as defined in Insurance 
La\\ 5 5 102 ( c l )  is granted: and it is fiirther 

ORDERED that the cross motion (003 ) by the defendants Jonathan M. Rosario and Hector L. 
liosario f'or an order pursuant to CPLR 32 12 granting summary jLidgiiient in  their Ih\,or dismissing the 
complaint 011 the ground that the plaintiff Doreen L. Bosmaii did not sustain a serious injury as defined 
in Insurance Idan 5 5 102 id) is granted; and it is further 

ORDERED that the motion (004) by the defendants Jonathan M. Rosario and Hector L. Rosario 
lor an orclei p~usuant to CPLR 32 12 granting summary judgment in their favor dismissing the complaint 
;IS againbt tiieni on the issue of liability is denied as moot. 

This is an action to recover damages. personally and derivatively, for injuries allegedly siistaiiied 
b! the plaintiff Doreen L. Bosman on September 12, 2008 at approximately 5:05 p.m. in a collision 
involving four vehicles. The accident occurred on Mastic Road at or near its intersection with Eleanor 
Avenue i n  tlie Town of Brookhaven, New Yorlc. The plaintiffs southbound stopped vehicle was struck 
on the front driver's side by a northbound vehicle owned by the defendant Hector L. Rosario aiid 
operated by the defendant Jonathan M. Rosario. Tlie Rosario vehicle had been struck on its front 
passenger side by a vehicle owned by the defendant Maureen Doughty and operated by the defendant 
Sean C. Doughty that was exiting Eleanor Avenue. The plaintiffs allege that as a result of the sub.ject 
accident. the plaintiff sustained injuries including, neck and back pain. spasm and tenderness in the 
paraspinal muscuiature and at tlie luinbosacral junction. restriction of motion of the lumbar and cervical 
spine, and annular tears at L4-5 and L5-S 1. In addition, the plaintiffs allege that following said accident. 
the plaintif'f received emergency roo111 treatment at Brookhaven Memorial Hospital and was confined to 
hcd a n c l  11on1e for one day. 

The defendants Sean C .  Doughty and Maureen Doughty now iiiove (002) and the defendants 
.lonathan M.  Kosario aiid Hector L. Rosario now cross-move (003 1 for summary judgment in their favor 
dismissing the complaint on the ground that the plaintiff Doreen L. Bosinan did not sustain a serious 
iiijur!. as defined in Insurance Law 5 5 103 (d) .  The submissions of the defendants Doughty include the 
s i i  m 111 c) n s ~ i n d  c o nip I ;i i n t ~ t 11 e answer, the p I ai n ti ffs ' b i I 1 of part i c u 1 ars. the de p o s it i o n trans c r i pt s o f t h c 
plaint i fTs. the dcfi-nclants Dought>r and the defendant Jonathan M. liosario. and the affirnied reports of 
t li e i I' ex am i n i n 2 o r  t 11 013 e d i c SII rge o n . W i 1 I i ani '4. I-Iea I y . I I I. hf . D , a11 d t 11 e i r e s am i 11 i ng rad i o 1 o g i s t . 3 te \:e n 
I .. h~clcndclsohn. h4.1). 'l'he clefendants Rosario seek to incorporate b!- relereiice all ol'thc I'acts. 
tcstinionj,. e\.iclcnce. exhibits. law and arguments contained in  the motion of the co-defendants Doughty. 

J i i s ~ i r m w  l ,a~\ -  8 5 102 (d )  defines "serious injurj-" as "a personal injury which results in death: 
ilisiiii~nihcl.iiit.tit: significant clistigurement: a fracture: loss of  a fktus: perinanent loss of' use o f  a bod! 
organ. mcmber, fiinction or  s!.stt.m: perinanent consequential limitation of L I S ~  of  ii hodj, organ or 
member: significant limitation of use of'a bod!; f~ inc t ion  or system; or  a medicail>. determined iii,jLiry o r  
inipairnient of ;I nc,n-I7el-maneiit nature n~hicli preuents the i1i.j tued person from performing siibstaii t i a l  I! 
all oi'tlie matcrial acts nhich constitute such person's L I S L ~ ~ I  and customary dail>, acti\.ities for not less 
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In  order t o  recover uiicler the "permanent loss of use" category. the plaintiff must demonstrate a 
total loss of ~1st :  of a body organ. member. function or system (Oberly v Bangs Anzbularzce Im.. 915 
N Y 2 d  795. 727 NYS2d 378 [2001 I). To prove the extent or degree of physical limitation with respect to 
the "permanent consequential limitation of use of a body organ or member" or .'significant limitation of  

degree ofthe limitation or loss of range of motion aiid its duration based on a recent esaniination of the 

plaintiff-s limitations. with an objective basis. correlating the plaintiffs limitations to tlie nori11al 
fiinction. p~irpose aiid use of the body part (see Toure v Avis Rent A Car S'stems, Znc., 98 NY2d 345. 
746 NYS2d 865 [2000]; Mejig v DeRose, 35 AD3d 407, 825 NYS2d 722 [2d Dept 20061). 

use of a body f'iinction or system" categories, either ob,jecti\;e evidence of the extent. percenta, ('e or 

must be provided or there must be a sufficient description of the "qualitative nature" of the 

(In a motion for suniinary judgment, the defendant has the initial burden of making a prima facie 
shou ~ n g ,  through tlie submission of evidence in admissible form, that the injured plaintiff did not sustain 
il -'serious i i i j ~ i r ~  '' within the meaning of Insurance Law 6 5 102 (d) ( ~ e e  Gnddy v &:der. 79 NY2d 955. 
582 NYSZd 990 [1992];Ak/ztar v Santos, 57 AD3d 593, 869 NYS2d 220 [2d Dept 2008)). The 
defendant may satisfy this burden by submitting the plaintiffs own deposition testimony and the 
affirmed inedical report of the defendant's own examining physician (see Moore v Edison, 25 AD3d 
672. 81 1 NYS2d 724 [2d Dept 20061; Fnrozes v Kccmvciiz, 22 AD3d 458, 802 NYS2d 706 [2d Dept 
2005 I )  I lie failure to make such a prima facie showing requires the denial of the motion regardless of 
tlie sufficiency of the opposing papers (see Wiiwgmd v New York Univ. Med. Ctv.. 64 NY2d 85 1. 853. 
487 NYS2d 3 16 [ 19851; Boone v New Yovk City Trans. Aiith.. 263 AD2d 463. 693 NYS2d 73 1 [:!d 
Dept 1999]) 

I {ere. the defendaiits Doughty a i d  the defendants Rosario met their burden of showing that the 
plaintiff did not sustain a serious injury within the meaning of Insurance Law 5 5 102 ( d )  as a result of 
the sub,ject accident ( ,we Park v Shcrikh. 82 AD% 1066, 91 8 NYS2d 887 [2d Dept 20 1 1 I). The affirmed 
iqmrt dated August 4. 20 10 of Dr. Healy, based 011 his orthopedic examination of the plaintiff on said 
date, indicates that the plaintiffs cervical spine range of motion for riglit lateral flexion was 5 degrees 
comp21red to 30-45 degrees normal. riglit rotation was 5 degrees compared to 80 degrees normal. tlie rest 
01- lier cer\.ical spine range o f  motion testing was normal. and tlie plaintiff had no paraspinal spasm. 
With respect to her lumbar spine range of motion testing results. the plaintifrs right and left lateral! 
flesion and right and left rotation were 1 0 degrees compared to 30 degrees nornial. Dr. Hcal~.  noted that 
the plaintif '  hail 110 significant lumbar paraspinal spasm but that she was tender to palpation along her 
riglit SI joint and had tendern 
abduction. Dr. I-leal) opined in conclusion that the plaintifl'niost certainly had prc-existing degeiierati\.e 
cliangcs to her cer\~ical and lumbar spine as noted on her MRI performed shortly after the accident. 

he noted right sided c'4 and C5 -joint of Lusclika degenerative process that  could account Ihr 

to palpation o \ ~ r  tlie right greater tuberosity and pain \+ ith resisted 

- s  range of' motion limitation. I n  addition. Dr. I lealy reported that the plaintiff had findings 
coiisistent w it11 cubital tunnel syndrome that he could not relate to the accident. Regarding her lun-ihar 
5 13 i nc . I) I'. 1-1 c ;I 1 J, o p i lied that the p I ai lit i fl' s c o m 12 lai 11 t s and fi nd i ng s \\-e re c c) n s i s t e 11 t ]vi t 11 11 c r 13 rees i s t i 11 g 
~iegeiieratiw prncess o f  her Io~~c'i-  back as evidenced 13). an annular tear at L4-5 and 1.5-1 o n  her 
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ixliographic studies. He also noted that the plainti fi-s findings mere consistent Ll-ith trochanteric 
bursitis. right sacroiliac inflammatioii. and meralgia parcsthetica. all of n .h ich  he coulcl not d a t e  to thc 
xciilt 'nt. D r ,  Ileal!. indicated that the plaiiitit'f ma! have sustaiiiect a cenical and Iuiiil~ar strain that 
should ha\.e rcachrd full recover! at this $uncture. 

B y  his affirmed reports datecl January 1. 20 10, Dr. Mendelsohn indicates that lie reviewed the 
plainti tCs cervical spine MRI from September 20. 3008 and her lumbar spine MRI from September 23. 
2008. c\;ith respect to the plaintifl-s cervical spine. Dr. Mendelsohn reported that the C5-6 disc revealed 
moderate desiccation and mild loss of height with mild to moderate eccentric degenerative bulging and 
mild to moderate eccentric osteophytic ridging; the C4-5 and C6-7 discs showed mild desiccation with 
minimal to mild circumferential degenerative bulging with accompanied mild eccentric osteophytic 
ridging: aiicl that there was mild narrowing of the right C5-6 neural foramen due to osteophytic ridging. 
Dr. Menclelsohn concluded that there were mild to moderate inultilevel cervical degenerative changes 
and that. the cervical MRI showed no evidence of focal disc herniation or any abnormality causally 
related to trauma of September 12, 2008. Regarding the plaintiffs lumbar spine MRI, Dr. Mendellsohn 
indicated that the l,4-5 and L5-S I discs both revealed mild degenerative desiccation with combinations 
of mild circumferential degenerative bulging and small posterior annular tears with no acconipanying 
herniations. He noted that the remaining lumbar discs maintained normal height, hydration signal and 
contour with no evidence of diffuse bulging or focal herniation. Dr. Mendelsohn concluded that the 
lumbar spine MRI showed posterior annular tears. L4-5 and L5-S 1 discs. with accompanying mild 
chronic degenerative changes. T ~ L I S ,  the defendants demonstrated that tlie plaintiffs diminished range 
of' motion in her cervical and lumbar spine and other symptoms were caused by degenerative disc 
disease unrelated to the subject accident (see id.; see ulso Jilaizi v Palmer, 83 AD3d 786, 920 NYS2d 
424 [ 2d Dept 20 1 I ] ) .  Notably. the plaintiff did not allege in her bill of particulars that the accident 
aggravated or exacerbated preexisting degenerative conditions in her cervical and l~unbar spine 
( L Y ~ ~ ~ Y J  Rabinoruitz v Knhl. 78 AD3d 678. 910 NYS2d 166 [2d Dept 20101). 

FinCill~ . the defendants established that the plaintifi's alleged injuries did not prevent the pl aiiitiff 
1 I om perl o i  ming substantiallq dll of the iiiateiial dcts constituting lie1 custoiiiai y daily activitics during a t  
lea\t 00 o f the  tirst 180 days follo\\ing the accident ( ,e? Drrribav v Prnliovo Tnxi, IIZC..  __ AD3d 
92  1 NYY2d 9 1 1 .  9 12 I2d Dept 20 1 I J )  The plaintif'Y testified at her deposition that slie returned to \vork 
as <I meclic,il a4sistant a day or two after tlie sublect accident and that her work. which involves iiiostl! 
d e 4  L ~ O I  I\. d i d  not change and that her hours have increased (see Bleszcz v Hircock, 69 AD3d 89(1. 89 1 - 

~ 

ST. SO-F N Y W  4 x 1  p d  r i e p  30101) 

In opposition to the motion. the plaintiffs argue that the plaintiff did sustain 21 serious i11.jur:. as 
cieliiiecl I?!. IiisLir;ince I_aw 3 5 102 ( d )  as a result of said acciclent as evidenced bq, her continuing 
hignificnnt range 01' motion restrictions. In support of their opposition, the plaint 
other things. ;in  insw worn report dated February 17. 20 1 1 of her treating orthopedic surgeon. Gus 

submit . am n 11 g 
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Katsigiorgis. D . 0 . :  uiisivorn medical recorcls dated September 17. 2008 and October 1 .  7008 of her 
treating orthopedist. Stephen E ,  Borkow. M.I)..  dated No~eiiiber 13. 2008 of Dr. Katsigiorgis. and clatecl 
No\wiiber  18. 1008 of Brett Silverman. D.O.:  a report dated September 24. 2008 of plaintif/-s MRI of 
the lumbar  spine performed on September 3;. 2008. affirmed by radiologist Robert Goodman, M.I.I. and 
:I report datcd September 13. 2008 of plaintiff-s MRI of the cervical spine performed on September 20. 
2008. allirnied by radiologist Michael Streiter. M.D.: and the plaintiffs affidavit dated March 1 .  201 1 .  
'l'he plaintifl's attorney explains that the orthopedic surgeon who first examined tlie plaiiitiff i n  
Septcniber and October 2008. Dr. Borkow, is no longer associated with Islaiici Musculoskeletal C 
such that tlie plaintiff was recently examined by another orthopedic surgeon at the office. Dr. 
Katsigiorgis. ~vhose report dated February 17. 301 I was submitted in support of the opposition. 

I n  opposition. the plaintiffs failed to raise a triable issue of fact (see Singlr v City ofNew York, 
71 , W 3 d  1121, 898 NYS2d 318 [2d Dept 20101: see ulso Ir'ublo v Rzadkowski, 71 AD3d 831, 890 
NYS2d 250 [2d Dept 20101). All of the submitted reports from the plaintiffs treating orthopedic 
s~irgeons. including tlie report dated February 1 7. 20 1 I of Dr. Katsigiorgis, are unsworn and cannot be 
considered by the Court (see Ycincitmov v Stein. 69 AD3d 708, 893 NYS2d 569 [2d Dept 20101). I n  
an> e\ent. the recent report does not address the findings of Dr. Healy that the plaintiff-s itijuries aiid 
range of motion limitations were caused by preexisting degeneration (,we Nieves v Miclzciel, 73 AD3d 
716. 716.901 NYS2d 100 [2d Dept 20101; Barry v Future Cab Cory., 71 AD3d 710,896 NYS2d 423 
[ 3d Dept 20 101 ). The sworn report of the plaintiffs radiologist Dr. Goodman indicates that upon review 
of  the plaintifYs lumbar spine MRI, he observed desiccation of the L4-L5 and L5-S1 discs, small annular 
tears along the posterior margin of said discs. and minimal endplate edema at L4-L5. which he opined 
was probably secondary to degenerative disease. He found no obvious herniations, no fracture or 
subluxation. and no evidence of spinal stenosis. In addition, the plaintiffs radiologist Dr. Streiter 
Indicated 111 his sworii report that his review of the cervical spine MRI revealed degenerative changes 
and disc disease, sp~irring C4-5. C5-6, and C6-7 Moreover. the plaintiffs own affidavit was insul'ficient 
to raise a triable issue of fact (see Sirzglt v City ofNew York, 71 AD3d at 1122) 

Inasmuch as the claims on behalf of the plaintiff Doieen L. Bosiiiaii must be dismissed as against 
the defendants. the derivative cause of action on behalf of the plaintiff John Bosmaii, Jr must also be 
dismissed a\ against them (5ee Cribri v Prirk. 260 AD2d 525, 688 NYS2d 248 [2d Dept 19991). 

:Iccordingl\-. the motion (002) by the defendants Doughty and cross-motion (003 ) by the 
defendants ltosario for suminary judgment on the issue of damages are granted, the motion (004) b y  the 
defendants liosario for summary judgment 011 the issue of liability is denied as moot, and the coniplniiit 
is dismissed in its cntiret),. 

r\ 

_- 
EI,XN. J S.C 
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