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SUPREME COURT OF THE STATE OF NEW YORK 
I.A.S. PART 9 SUFFOLK COUNTY 

LNDEX NO.: 256-04 
PRES EN T : 
H O N .  DANIEL MARTIN 

MARK CITERA, as Administrator of the 
Coods,Chattels and Credits which were of 
.JE,NNLE ETTA CITERA, deceased, 

P 1 ai n t i ff, 

-against- 

COUNTY OF SUFFOLK and 
FE:DERATLON EMPLOYMENT AND 
GUIDANCE SERVICES, INC., 

Defendants. 

Motion Date: 10/5/10 
Subniitted: 1/13/1 1 
Motion Sequence No.:  0 5  - NLD 

06 - M D  

PLAINTIFF’S ATTY: 
SIBEN & SLBEN, LLP 
90 East Main Street 
Bay Shore, New York 11706 

DEFENDANT’S ATTYS: 
Shaub, Ahmuty, Citrin & Spratt ,  LLP 
1983 Marcus Avenue 
Lake Success, NY 11042 

CHRISTINE MALAFI, ESQ., 
Suffolk Cty Attorney 
100 Veterans Memorial Highway 
P.O. Box 6.100 

Hauppauge, NY 11788 

The following named papers have been read on this motion: 
Order  to Show Cause/Notice of Motion 
C I- oss- Mo t ion 

l ie D Iv i 11 P Affidavits 

- 
- X 
- 

__ . inswering Affidavits x 
X 

This IS ‘in x t i o n  whercin the plaintiff, MARK CITERA, asserts that due to thc negligence 
ol’rlie deti.nctants. the plaintiff’s decedent, JENNTE ETTA CITERA, was physically attaclted and 
st:ibbcd to death on May 6, 2003 by Williaiii Sanciiiio (Sancinio) who was ;t patient at  a psychlati ic 
o ti t - p i  t I t‘ii t progi.aiii managed by t hc County of S ti ffo 1 k an d o  r Fcdci-a t 1 on E iii p 1 o y 111 en t a 11 d 
(Jllldmce Service (FEGS). The decedent, JENNIE ETTA CITERA, was the niother of William 
5,iiicinio Ihe complaint sounds i n  medical malpractice and negligencc It  15 allcged t h a t  I?T(JS 
\\‘I\ iicgligcnt iii its psychiatric care and treatment of William Sancimo rcstilting 111 Sancllno 
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.i\saiilting and stabbing his mother. It is further assei ted that the County of Suffolk was negligcnt 
m c l  as\uiiicd a spccial duty to the plaintiff a i i d  that the County of Suffolk breached tha l  duty. 

FEDERATION EMPLOYMENT AND GUIDANCE SERVICES, INC. ,,seeks sLiiiiiiiary 

luclpiciit disinixsing the coinplaint asserted ,igaiiist i t  on the basis that i t  does not owe a duty 01 
cai c to the plaintiffs decedent, and/or that there die no material issue of fact necessitating a trial. 

The Ix-oponeiit of a summary j~idgiiient motion inust iiialte a priina facie showing of 
entitlement to judgment as a matter of law, tendering sufticieiit evidence to eliminate aiiy inateid 
isitics ot fact fiom the case. To grant suiniiiary judgineiit i t  must clearly appeai that no material and 
ti i h l e  issue off‘act I S  presented (Sillritcin v Twentieth Century-Fox Filiii Corporatioil, 3 NY2d 395, 
165 NYS2d 498 [ 19571) The iiiovaiit has the initial burden of proving entitlenient to suiiiinary 

jucllgiiient (Wirzegrcid v N. Y. U. Medical Center, 64 NY2d 85 1,487 NYS2d 3 16 [ 19851) Failure to 
iii,il\e such ;I showing requires denial of the motion, regardless of the sufficiency of the opposing 
papers ( Winegrad v N. Y. U. Medical Center, s~rprn).  Once such proof has been offered, the burden 
then shifts to the opposing party, who, in order to defeat the motion for sunimaryjudgiiieiit, must 
pioffer evidence in adiiiissible form and must “show facts sufficient to require a trial of any issue 
offact”(CPLR3212[b];Ziickei”urznii v CityqfNeiv York,49NY2d557,427 NYS2d 595 [1980]). 
The opposing party mist  present facts sufficient to require a trial of aiiy issue offact by producing 
evidentiary proof i i i  admissible form (Joseph P. Day Realty Cory. v Aeroxmi Prods., 148 AD2d 
490, 538 NYS2d 843 [2”“ Dept 19791) and must assemble, lay bare and reveal his proof in order to 
est,iblish that the matters set forth in his pleadings are real and capable of being established (Cmtro 
vLiberty Brrs Co., 79 AD2d 1014,435 NYS2d 340 [2”“ Dept 19811). SiiiiiiiiaryjiidSiiient shall oiily 
be gaiited when there ale no issues ofmaterial fact and the evidence requires the court to direcl c~ 

judgiiient in favor of the movaiit as a matter of law ( F r i e ~ i h  ofAiziiitals 1’ Associcitetl Fur Mfh. ,  
46 NY2d 1065,416 NYS2d 790 [1979]). 

I n  support of this iiiotion, FEGS has submitted, inter- d i n ,  an attorney’s aft‘irmatioii; copies 
of the siiiiiiiioiis aiid coiiiplaiiit, the defendants’ answers, and the plaintiffs bill of particulars; 
unsigned copies ofthe transcripts of the exaiiiiiiatioiis before trial of Mark Citera dated October 15, 
2004, Pamela Grayden on belialfof FEGS dated September 14,2009, and John Clive Spiegel, M 13 
datcd Api 11 IS,  20 10; a copy of the Order dated March 13, 2003 (Molia, J.) ;  an uncertificd copy of 
William Sancimo’s medical i ecords; ai1 uncertitied copy o f a  police report dated May 6, 2003; and 
the aft‘irmation of Robert H. Levy, M.D. 

Initially, thc Court iiotes that the unsworn MV- 104 police accident report constitutes hears‘iy 
and I S  inadiiiissible ( 5 ~ ~ 7 ,  Lrrcrigiziiio 11 Gonzalez, 306 AD2d 250, 760 NYS2d 533 [2d Dept 20031; 
H q y  1’ Collcr. 362 AD2d 606, 692 NYS2d 463 [2d Dept 19991). The unsigned copies of the 
aforementioned deposition transcripts are not i n  admissible form as required by CPLR 32 12 (we.  
Mrirtiire: v 12-3-16 Liberty Ave. Rerilty Cwp., 47 AD3d 901, 850 NYS2d 201 [2”“ Dept 20081; 
iWcL)oit~ild 1’ Mriiis, 38 AD3d 727, 832 NYS2d 29 1 [2”“ Dept 20071; Piiia v Flik Iirtl. Gorp, 1’5 
/11)3d 773, 808 NYS3d 752 [2”“ Dept 2c)06]), iioi- are they accompanied by a i 1  affidavit pursuant to 
C‘PLK 3 1 16. aiid, thcreforc. are not considerecl on t h i s  motion. The copy of the medical records of 
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W i l l i m  Sancimo are not certified and thus not in  admissible for pursuant to CPLR 32 12. 

The requisite elements of proof in a medical nialpractice action are ( 1  ) a dcviatioii or 
departure fi-om accepted practice, and (2) evidence that such departure was a proximate cause of 
iiij~ii-y o r  damage (Hultori v Sprain Brook Mcinor Nursing Home, 253 AD2d 852, 678 NYS2d 503 
[2nd Dcpt 19981, ~ i p p  derzicd 92 NY2d 8 18, 685 NYS2d 420[ 19983). To prove a prima facie cast‘ 
of 111 ed I c ; ~  I ma Iprac t i c e, a pl ai 11 ti ff 111 its t es tab1 ish that de fe iidan t ’ s 11 eg 1 igence was a s LI bs t ant i a 1 fac tor  
111 producing the alleged injury (\ee, Derdiariaiz v Fefi-u Cuiitrcicting Cory., 5 1 NY2d 308, 434 
Nl’S2d 166 [2”“ Dept 19801; Prete v R(lflcc-Deiiietriuiis, 22 1 AD2d 674, 638 NYS2d 700 [2”“ Dt:pt 
I 906]). Except a s  to matters within the ordinary experience and Itnow ledge of laymen, expert 
medical opinion is necessary to prove a deviation or departure from accepted standards of medical 
care and that such departure was a proximate cause of the plaintiffs iiijury (see, Fiore v Gcclaiig, 
64 NY2d 999, 489 NYS2d47 [3“’Dept 19851; Ljwiis vMcCauley, 2.52 AD2d 516,5 17,675 NYS2d 
375 [2”L1Dept 19981, nppderiied92 NY2d 814,681 NYS2d475 [199X];Bfooiir I) CityufNew Yo/+, 
302 AD2d 465,465, 609 NYS2d 45 [ 2 ’ I d  Dept 19941). 

“Summary judgment is iiot appropriate in a medical malpractice action where the parties 
adduce conflicting iiiedical expert opinions. Such credibility issues can only be resolved by a jury” 
(Bcvigstort v Wnng, 41 AD3d 625,839 NYS2d 159 [Zod Dept 20071). In tlie instant action, sunimary 
judgment is precluded In that the plaintiff and the defendant FEGS have submitted affirmations 
w 11 i c 11 c o ii t a i ii c o t i  fl i c t iiig medic a1 opinions. 

Robert H. Levy, M.D. has set forth in his expert affirmation that he is a physician licensed 
to practice medicine in the State of New York and is board certified in psychiatry. He sets forth that 
he reviewed the relevant pleadings, the plaintiffs bill of particulars, the relevant medical records 
and deposition testimony (but does iiot identify those medical records he deems relevant or whose 
deposition testimony he reviewed and deemed relevant). Dr. Levy further states that his opinions 
are set forth with a reasonable degree of medical certainty aiid that it is his opinion that the 
psq,chiatric care provided to the non-party Williatii Salicinio by the defendant did not in any way 
deviate from the accepted standards of medical and psychiatric care at any time and was iiot the 
proximate cause of any injuries sustained by the plaintiff’s decedent. He further opines that FEGS 
providcd appropriate supervision of Sancimo at all times and that tlie supervision was in no way a 
proximate cause of tlie injuries sustained by the plaintiffs decedent. 

Dr. Levy continues that in early 2003, Sancinio was a patient at Pilgrim Psychiatric Ccntei- 
(Pilgrim Psychiatric) for treatment for a schizophrenic disorder. I n  March 2003, Pilgrim Psychiatric 
petitioned tlie court’ for an order authorizing assisted out-patient treatment (AOT) for Sancimo 
pursuant to Mental Hygiene Law Section 9.60. Sancimo’s history revealed that he had multiple 
hospitalizations for psychiatric care since thc age of IS; assaulted hospital staff in a prior adiiiission; 
and allegedly made a threat to kill the President. However, there was no reported history of threats 
or  violence towards tlie decedent. Salicinio was released pursuant to the court order dated March 
12, 2003 (Moiia, .J.) to live with h i s  brother Mark Citera, initially. Dr. Levy states that FEGS was 
assigned as  it client and was responsible for providing outpatient services via its Assertive 
C‘ommiinity Treatment (ACT) tcam. At the time of this discharge, Sancimo was prescribed Seroquel 
(ailti-psychotic) 350 mg/day aiid Trileptal (mood stabilizer) 1050 mg/day. On March 17, 2003, 
while Sancinio was living wit11 Mark Citera’s family, FEGS conducted a psychological assessment 
o f  Sancinio who reported to FEGS that lie Iiad a bipolar disorder and that when he becomes iii;iii:ic, 
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lie beconics paranoid with auditory hallucinations. FECS reported that he n ~ ~ s  compliant wit11 taking 
I1 is in e ti i c at i o t i  s LI s ed to c o t i  tro 1 psychotic s y nip t om s of de 1 us i o ii s/li a 11 uc i na t i o n s a t i  d to stab i I i ze hi s 
mood. and fiti-ther found that Sanciino posed no suicidal or 1iornIcidal risk. 

Dr. Levy states that Dr. John Clive Spiegel, tlie psychiatrist on the FEGS ACT team, 
p~rformcd an iiiitial psychiatric evaluation oti March 24, 2003, noting that Sancimo, when niariic 
and psychotic, liad a history of becoming belligerent, but he noted no iiiiusiial behavior and iici 

delusions or hallucinations. Spiegel, states Levy, found Sancinio to be cooperative and that he posed 
no danger to himself or others. He lowered Saiicimo’s dose of Seroquel from 350 mg/day to 300 
mg/day each night to offset the moiming sedation Sancinio complained of. On March 28, 2003, the 
FEGS team saw Salicinio aiid gave him his weekly medication, noting no problems and no evidence 
of homicidal or suicidal ideation. On March 3 1, 2003, Jeffrey Gil, R.N., a FEGS ACT team 
tncmber, made a home visit to assist Sancimo in stabilizing his mental health and Sancimo denied 
any fkelings ofdcpression or paranoia at the time. On April 2, 2003, Dr. Spiegel met with Salicinio, 
and the defendant’s expert noted no “significant psychiatric events were reported,” that Spiegel 
deemed Sancinio stable, determined that he posed 110 suicidal or honiicidal risk, and continued his 
same dose of Seroquel and lowered the Trileptal to 450 mg twice a day due to excessive sedation. 
On April 15, 2003, when Pamela Grayden ofthe FEGS team and Nurse Gill made a home visit, Dr. 
Levy states Sancimo denied any paranoia aiid stated he was satisfied with his current medication. 
On April 18, 2003, when Dr. Spiegel saw Sancimo, he reported excellent stability on his current 
medication but Sancimo requested an “as needed” dose of Seroquel 25 mg should he feel anxious 
01- overwhelmed oii any given day. This medication was then provided to Sancimo on April 22, 
2003. Sancimo call the hotline on April 22, 2003 in some distress aiid met with N~irse Gil 
complaining he felt overwhelmed by his financial and housing situation and that he was 
experiencing increased feelings of paranoia. Sancinio was noticed by Gil to be very anxious, 
stressed and slightly delusional so lie was provided with extra doses of Seroqiiel to take as needed 
anti was scheduled to see Dr. Spiegel tlie next day. When Dr. Spiegel examined Sancimo oii April 
23, 2003, he found Sancimo to be stable, but Sancimo reported that he failed to take his Trileptal 
wliicli led to his anxiety the day before. Dr. Spiegel increased the Seroquel to 350 mg/day and found 
Sanciiiio had no signs or syiiiptoms of overt psychosis or suicidal or homicidal ideation. However, 
on April 29.2003, Sanciino contacted FEGS stating that his medications were not working, he was 
anxious and experiencing mood swings. On April 30, 2003, he met with Dr. Spiegel who added the 
dr~ig Depakote to his niedication regime with the expectation that it would eventually replace tlie 
Trileptal, but advised Sancimo he would have to continue on the Trileptal iintil the Depaltote 
reaclicd a therapeutic range. On May 2, 2003, Nurse Gil met with Sancimo and found him calm and 
cooperative. On May 5 ,  2003, the Suffolk Coiinty AOT program contacted Panicla Grayden of’ 
FEGS informing her that over the weekend Saticimo had been depressed, hostile aiid had bcen 
driving h i s  car recklessly while his brother Mark \vas a passenger, and that Sancinio had been 
involvcd in a tistfight with another brother. Dr. Levy continued that the Suffolk County Police 
Depar-triicnt \vas contacted, but Sanciiiio was not taken into custody. Dr. Levy stated that Dt-. 
Spiegel tlicn madc a house visit with Sancimo on May 5 .  2003 and foiiiid Sancimo unshaven and 
it-ritable and warned Sanciiiio that this aggressive behavior could be construed as  a psychiatric 
decompensation and could “trigger an ER visit.” However-, states Dr. Levy. Dr. Spiegel found no 
ovcrt evidence of psychotic symptoms and found no risk of homicide or suicide, found him to loe 
stable, and further found that Sancinio did not need ER evaluation or psychiatric admission. Thet-c 
~vct-c no further contacts between FEGS and Sancimo prior to Sancimo stabbing his mother to death 
on May 6, 2003. 
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1)r. Levy states that FEGS exercised an appropriate level of supervision at all times, found 
Sancimo posed no suicidal or homicidal risks. provided a medication regime and pill organizer, and 
\/e I i ti e cl S an c i mo was  tak i ng h is medic at i o i i  s and de nio n s t 1-21 ted an LI nde 1-s ta ndi 11% of h is medic at i o 11 
and the need for them. Dr. Levy further states that the psychiatric care w a s  at all times appropriate 
and  n o t  a departure fi-om tlie standard of care, that Saiicimo did not show signs of decoiiipensation 
in  his mood or psychotic symptoms, that Sancinio only niade a “vague threat” that tlie Accardis 
(Salicinio’s family aiid mother) are going down and that the threat was  not necessarily one of 
violence or ni~irder of the decedent, and that after Saiicimo had this verbal confrontation on May 4, 
2003 with various t’miily members, he left the scene voluntarily and did not return to the scene to 
follow tip on the alleged threat. Dr. Levy further opines that because there is “little evidence of any 
I-ea1 threat of violence having been niade by Sancimo” FEGS did not have reason to have him 
bi-ought i n  for a hospital evaluation 011 May 4, 2003. He states that Dr. Spiegel’s decision not to 
have Sanciiiio seen at the ER for an evaluation was based on an appropriate exercise ofprofessional 
judgment. Dr. Levy further opines that whether Sancinio was truly in  a psychotic state when lie 
attacked the decedent oii May 6, 2003 is unclear, and that on May 5 ,  2003 when Dr. Spiegel 
examined Sancimo, he was not in such a state, and that even ifDr. Spiegel sent Sancimo to the E<R 
for evaluation, that there is no basis to conclude he would have been admitted. 

To rebut a prima facie showing of entitlement to an order granting summary judgment by 
the defendant, the plaintiff must demonstrate the existence of a triable issue of fiict by submitting 
an expert’s affidavit of merit attesting to a deviation or departure from accepted practice, and 
containing an opinion that the defendant’s acts or omissions were a competent-produciii~ cause of 
the injiiries of the plaintiff(set., Lifslzitz v Beth Israel Med. Ctr-Kings Highcry Div., 7 AD3d 759, 
776 NI’S2d 907 [2”“ Dept 20041; Domaratlzki v Glen Cove UB/GYNAssocs., 242 AD2d 282,660 
NYS2d 739 [Z”“ Dept 19971). 

I n  opposing this motion, Mike Citera has submitted a copy of his deposition transcript 
n.lierein he testitied that Williaiii Sancinio, who is about 5 1 or 52 years of age, is h i s  half brother. 
IHis mother. Jennie Citera, was living at 4 Stafford Street, Mastic, with his brother Paul when the 
incident occurred on May 6, 2003. He stated William Saiicinio had a history of mental illness and 
1ml becn previously arrested about four or five times due to violence involving his wife and others. 
He received Social Security for mental disability since about age fifteen and h a s  been diagnosed as 
bipolar with schizophrenia. His faniily had to call the police about six or seven times in the past due 
to William’s violence. William was institutionalized several times as an adult. Just prior to tlie 
incident, had been hospitalized at Pilgrim State Psychiatric after threatening the President and 
getting involved with tlie Secret Service. 

C’itcra stated Sancimo seemed to be becoming more violent and while hospitalized tried to 
choke another patient and had fist tights with a few people. He previously tried to choke h i s  brother 
.loseph’s wife. At Pilgrim State, Sancimo was under the care of Dr. Thomas who discharged 
Sancimo on niedication with insti-uctions for the family to call the mobile crisis team or FEGS/ACT 
coniinunity treatment if needed. Sancimo was then under the care of Dr. Spiegel who lowered tlie 
dosage of’ Sancimo‘s medication. I t  LWIS iiotcd that Sancinio was becoming niorc fidgety. On May 
4- 3003,  Snricimo came to Citei-a’s house looking for a phonc book and seemed agitated and  
ag:;i-:”essive. Citei-a was having a family birthday party for one of his children, and h i s  family, 
including siblings, their children, and his mother, were present. Sanciino had been invited. Because 
ot‘Sancimo’s agitated condition, Citera tried to get him to go to Stony Brook I-lospital for treatment, 
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but Sancinio refiised and left. Citera called the mobile crisis team and u ~ i s  advised they would try 
to get there, but not that day. Sancinio returned later, not making sense and threatening to hai-ni 
Citera and his niotlier, Jennie Citera, and her family. by saying the “Acardis are going down. Triist 
Mc.” Acardis was Jennie Citera’s maiden name. The decedent was at Mark Citera’s home at the 
time this threat was made. The police were called and Sancinio left. The police advised Citera to 
call 9 I 1 if Sanciiiio returned and advised they would take him to Stony Brook Hospital. 

Thereafter, Sanciiiio went to his brother Joseph’s house whcre tlie decedent was visiting and 
bci:anie involved i n  an altercation with Joseph. The police were called but Salicinio left. Citcra tried 
calling FEGS and ACT but they were not able to do anything for him, so he called Pilgrim State, but 
there was no doctor there and he was advised they could not help. Sancimo called him about 7:30 
that  evening from his own home, so Citera called the police to pick him up. However, tlie police 
did not arrive at Citera’s home iiiitil 1 :00 a.m. Wlieii they arrived, they advised Citera that they 
would go see Sancinio but would iiot take liini in. Citera stated lie told the police not to go to 
Sancinio’s house ifthey were not going to take him to Stony Brook because there would be a blood 
bath as Sanciiiio will go house to house hurting people as a consequence. He told the police that 
Sancinio was a threat to the family and would hurt them and that he was capable of hurting them. 
He then gave the police the addresses of his brothers and sisters, including his mother’s addres.  
The police advised they would go to Saiicimo’s house in the morning. The next day the mobile 
crisis team called Citera and advised that FEGS or ACT would be contacting him. Citera also called 
Dr. Thomas who said there was nothing she could do since Sanciino was not her patient as he was 
not in  Pilgrim State. Pamela Grayden from FEGS saw Sancimo and said she was iiot taking liim in 
as he appeared heavily medicated. Thereafter, Sancinio called Citera and wanted to know “who 
called the cops.” The following day, his brother Joseph called him and told him something 
happened to their mother at their brother Paul’s house. Paul’s childi-en fohuiid her and said 
“Grandma’s painting.” Jennie Citera, who was alone in the house with a ten month old baby, was 
found stabbed to death, but the baby was iiiiliarnied. 

Mark Citera has also submitted an affidavit wherein he set forth sonie of William Sancimo’s 
background. Sancinio was his half-brother. Sancimo had been hospitalized at Pilgrim State from 
October 24, 2002 through March 12, 2003. About a week or so prior to May 6, 2003, he observed 
a change in  Sancimo’s personality, including a return to his more agitated and violent ways. 
Sancimo was observed to be delusional and engaged in tirades where lie would rant i n  an 
incom~~i-eliensil?le iiiaiiiier. Sancimo, lie stated, believed that his mother was the president of a 
rccord company whicli was trying to rob him, and that his brother had engaged in improper relations 
with Sancimo’s daughter Leila. 

The plaintiff has also submitted the expert affirmation of his expert, ;I physician licensed to 
pi-actice medicine in the State ofNew York who is board certitied in  psychiatry and neurology with 
a cl dc d c1 u a 1 i ti cation s i n Fore n s i c Psych i a t  ry . 1 t i  2 00 5. the p 1 ai n t i ff’ s ex pert pe 1- fo rni cd a p s y c li iatric 
e\,aluation of William Sancimo, and as a result of the esaniination and review of medical records, 
i t  is the plaintift7s expert’s opinion that on May 6. 2003, Williaiii Sacimo was suffering fiom a 

ise and that as  a result oftlie acute symptoms ofliis mental illness, he lacl<cd the capacity 
to ,ipprcciatc the wrongfblncss of his actions. Oil Scpteiiiber 22, 20 I O ,  hc coi1diictt.d a foremic 
psychiatric revicw ofthe care and treatment provided by FEGS to William Sancimo. The plaintiff‘s 
expert IiLis sct forth thc records he reviewed a s  well as the transcripts ofthe csaminations before trial 
of’ Pamela (;raydon, John Clive Spiegel, and also reviewed the Suffolk County Police Departnitmt 
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.4srest and Homicide reports. I t  is the plaintiff’s expert’s opinion with a reasonable degree of 
iiitxtical certainty that tlie psychiatric care provided by FEGS and Dr. Spiegel deviated signtf’icantly 
fi~oiii the accepted standards of medical and psychiatric care during the days immcciiately prior to 
MI.. Sancinio’s offense. Tlie plaintiffs expert opines that FEGS departed frotii accepted standards 
ot’inedical a i i d  psychiatric care by failing to provide adequate supervision to Sancinio a s  outlined 
by h i s  Assisted Outpatient Treatment Order, and that these departures were thc proximate causes 
of the injuries suffered by the plaintiff’s decedent. 

The plaintift7s expert sets forth that according to the AOT records, Mr. Sancimo had :I 

history of noncompliance with psychiatric treatment resulting in his developing acute symptoms of 
h i s menta 1 i I I ness , i tic 1 Lid iiig psychotic s y nip toms, para no i d de Ius i on s , t ii rea t en i i i  g a n  cl da nge ro i i  s 
behavior, and as  a result of these repeated psychotic decomloeiisatioiis, Sancinio was liospitalizled 
twice i n  tlie 36 months prior to the AOT order. He also engaged in Lriolent behavior in tlie 48 
months prior to the AOT order. He was deemed in need of AOT supervision i n  order to remain i n  
tlie conim~uiity. Pursuant to the AOT order, FEGS had the obligation to consider requesting a 
renioval order from the AOT team if Sancinio manifested evidence of non-compliance with 
treatment wherein lie would have been forcibly removed by the Sheriffs Department to the CPEP 
program at Stony Brook Hospital for an evaluation of his need for inpatient psychiatric 
h o s p i t a 1 iza t i on. 

The plaintiffs expert set forth that the April 22, 2003, the 1 1 :00 p.m. ACT progress note 
states that Sancimo was not feeling well aiid wanted to talk to someone at the clinic and arrived the 
following morning at 1 1 :00 a.m. appearing very anxious and distressed, stating he moved into his 
own apartment as lie has no privacy at his brother’s home and could not deal with it anymore. He 
was worried about his bills and felt his paranoia was increasing as he felt people are talking about 
him. Tlie note continues that “Will was very anxious and stressed. lie appeared slightly paranclid 
and delusional.” The plaintiffs expert continues that a progress note dated April 29, 2003 contains 
additional hand-written note that read, “Williani called back to state that tlie medication is not 
\vorliing and that lie is very anxious and is expel-iencing mood swings.” The expert continues that 
a progress noted dated May 5 ,  2003 reads, “Christine from AOT telephoned to state that a family 
iiieiiibci- had contacted Pilgrim hotline to state that William has been depressed, hostile and driving 
at excessive fast speed over the weekend while Mark was in  tlie car. When Mark suggested that he 
go to the hospital William’s anger escalated and he drove faster. Also William was involved in a 
fist tight with his brother Joseph and Police were called. The brotliers refused to press charges 
tliereforc the Police left the residence.” An addendum, he states, indicates, “Mark Citera, clt’s 
brotlier telephoned to report the incident over the weekend. He stated that William is depi-essed, 
nianic and hostile.” I n  a progress noted dated May 5 ,  2003, Dr. Spiegel docunients that Mr.  
Sancimo had been iiivolved in “verbal and physical altercation with brother Joseph yesterday.” He 
described Mr. Sancimo as “unsliaven and a bit disheveled and irritable.” 

The plaintift-s expert notes that DI-. Spiegel ~var11ed Will “that because of his aggrcssivc 
history and AOT order, he needs to be mindful that any kind ofaggressive behavior on his part could 
bc misconstr~ied as psychiatric decompensation and could trigger an ER visit” and that Spiegel 
added t h a t  “tlici-c was no overt cvidence of psychotic symptoms notcd. Will seemed in r-easonablc 
good bcliavioral control” and concluded that “Will is currently stable and does not presently need 
further E l i  evaluation or psychiatric adniission at  tlie present time.” The plaiiiti IT s expert opines 
that Dr. Spicgel failed to assess and diagnose MI-. Sancimo as being psychotic and in need of 

Page -7- 

[* 7]



psychiatric hospitalization; failed to consider the recent changes in his behavior reported to the ACT 
team; and that Mr. Sancinio’s erratic and assaultive behavior were clear signals ofhis psychosis and 
of his need lor a higher level of psychiatric care. The expert states that wariiing Mr. Sancimo that 
engasing in any aggressive behavior could lead to an ER visit instead of actually implementing such 
ii visit w a s  a departure from the acceptable standard of care for a patient with Mr. Sancimo’s history, 
AOT status, and cui-rent psychotic symptoms; that Dr. Spiegel ignored evidence of Mr. Sancimo’s 
acutely disturbed mental state and based his assessment solely 011 Mr. Sancimo’s artificially 
coiltrolled mental state at the time of his meeting with Sancimo; that Dr. Spiegel did not accurately 
diagnose Sancimo as being psychotic and failed to implement changes i n  liis treatment plan that 
\\.auld have resulted i i i  Sancimo being evaluated in an emergency room and likely admitted, and tliat 
such inteivention would have directly prevented the iiijiiries sustained by the plaintifi’s decedent. 
111-. Spiegel and FEGS, states the plaintiff’s expert, failed to invoke the removal clause ot’the AOT 
order and in so doing, deviated from the standard of care allowing Sanciiiio to remain in  the 
coinniLinity, and, as a result of his paranoid and psychotic mental state, caused the fatal iiijuries to 
tlie pl ai n t i ff’ s decedent . 

The plaintiff’s expert continues that according to the AOT records, FEGS was aware that 
Sancinio had become non-conipliant with his medications in the days p i o r  to the incident as pill 
counts done by FEGS revealed Saiicimo had not been taking his medications as prescribed. The 
expert continues that FEGS had reliable information that Salicinio, as a result ofnoncoiiipliaiice, was 
beginning to manifest the acute syinptoiiis of liis chronic psychotic illness, which in  the past had 
caused him to become violent, psychotic and delusional. He states that in  the days prior to the act 
of violence, Sanciiiio’s behavior became erratic and dangerous and he became paranoid and 
psychotic. The note of May 6, 2003 reads, “Dr. Siege1 went to see William who denied any 
problems with his brother.” Another note of May 2003 indicates there are too iiiaiiy pills in  
Sancino’s iiiedicatioii box, and after his medication had been reduced, they started seeing a 
difference and increased the dosages back to where they were. The ACT team considered requesting 
an AOT pick-up to have him evaluated, but Dr. Spiegel’s and tlie FEGS Act teams’ failure to 
consider this evaluation was a departure from the standard of care for an AOT patient under their 
cai’e, proximately causing the lethal injuries suffered by the plaintiff’s decedent. 

Here, the medical opinions set forth by the plaiiitiff s and FEGS’ expert are conflicting 
concerning the care and treatment rendered by FEGS to William Sancimo and r a i ~ e  issues 
c o 11 c e 1-11 1 n g w 11 ether the stat e d depart Lire s prox 1 i i i  a te I y caused the I iij LI r I e s and death of t  hc p 1 a 1 n t I ff7 s 
dccedcnt to be determined by the jury.  

Accordinsly, the iiiotion by defendant, FEDERATION EMPLOYMENT A N D  
GlTlD,2NCE SERVICES, INC., is denied. 

Dcfendant, COUNTY OF SUFFOLK, seehs reargrment of its p i  ior motion (004) l’oi 
summary jiidgiiient on tlie basis that there was 110 contact between thc police affjccr\ aiici the 
plaintifFs decedent and on tlie basis that there w a s  no proofthat the p1aintift”i decedent ju~tit’ia1)ly 
ielied upon any  action of tlie Suffolk County Police Department. 

hi-suant to CPLII 2221(d)(2) a motion for leabe to reargue shall be based upon matters of 
fact o r  law allegedly overlooked or misapprehended by the court in deteriiiining tlie prior motion 
bu t  shall not include any matters of fact not offered on the prior motion. It is a basic priiiciple that 
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;I iiiovan t on rcargunient must show that the court overlooked or misapprehended the facts or law 
or t’or some reason inistakenly arrived at its earlier decision (Bolos vStateii Islarid Hosp.,  2 17 AD2d 
643. 029 NYS2d 809 [2”“ Dept 19951). A motion to rearguc is not to be used as a means in which 
an Lrnsucccssfiil party is permitted to argue again the same issues previously decided (Pulzl 
Equiyincnt Cory. ~ K u s s i s ,  182 AD2d 22, 588 NYS2d 8 [ l ”  Dept 19841). Nor does i t  provide an 
iinsirccessful party with a second opportunity to present new or different arguments from those 
originally asserted (Ciovaiiniello v Curoloiiu Wliolesale Oflice Mucliiiie Co., Iiic., 29 AD3d 7387, 
X 15 NYS2d 248 [2”“ Dept 20061). CPLR 222 I (d)(3) additionally provides that a motion for leave 
to reargue shall be made within thirty days after service of a copy ofthe order determining the prior 
motion and written notice of its entry. The Coiinty of Suffolk has timely moved for reargumenl:. 

I n  its prior application, the County of Suffolk sought suniiiiary jLidgment dismissing the 
complaint a s  asserted against it on the basis that the Coiiiity of Suffolk was not involved in the 
d ischar~c  of William Saiicimo froin Pilgrim State Psychiatric Hospital, was not involved in the 
placenient of Sancinio with FEGS, did not provide niedical/psycholo~ical/ psychiatric care to h i i n  
aiid owed no dirty to the either Sancimo or the decedent. The County of Suffolk firrther asserts that 
it  contracted with FEGS, a State-funded program, to make community health services available to 
a l l  families with mentally ill children in the County of Suffolk and that the County of Suffolk did 
not assume a special duty in  this matter. In tlie instant action, tlie County of Suffblk has failed to 
demonstrate a basis for granting reargument and is attempting to argue again the same issues 
previously decided in  its prior motion (004). 

Accordingly, the motion by defendant, COUNTY OF SUFFOLK, is denied. 

So Ordered. 

Dated: ^3c,nc23 , 2011  
Riverhead, NY 
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