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SUPREME COURT OF THE STATE OF NEW YORK 
C O W  OF NEW YORK: PART 24 

~~~~ 

US BANK NATIONAL ASSOCIATION AS TRUSTEE 

TRUST, 
OF THE BANC OF AMERICA FUNDINO 2006-A 

-against- 

WILLIAM LIEBERMAN, JOANNE OMARK LIEBERMAN, 
THE W I N O  HOME OWNERS ASSOCIATION, WC., 
WELLS FARO0 BANK, 

Defendants. 
._ 

US BANK NATIONAL. ASSOCIAnON AS TRUSTEE 
OF THE BANC OF AMERICA FUNDMO 2006-A 
TRUST, 

Third-party Plaintiff, 

KERMIT ROYCE, 
Third-party Defandant. 

DECISION AND ORDER 
Motion Soqwncoa 2 Bc 3 

Index No. 402881/10 

F I L E D  
JUL OS 2011 

Hon. Ellm Gamnar, JSC 

Motion saqwncsa two and thrcc are consolidated for disposition. 

This ia an action for forccloaura in which plaintiff US Bank National Amoclation (US Bank) 

Joanm Omark aoks  to foreelom ngainst the Intoroots of defendants Johanna Omark Liebtrman 

Liaberman (Wife) and William Liebornan (Husband) in heir midantid r d  proparty locatad at 17 

Hudson Driva, Dobba Fmy, New York (the Rosidcnce), which they own as tanants by tho onrirsty. 

In motion aequenee two, plaintiff US Bank National Association (US Bank) moves for “an 

Ordm pursuant to CPLR ##ZOO1 [sic] and 8f2004 [sic] together with such other md M a r  relief m to 

this Court scam Just and propr.” 

In motlon ~equcnca thros, the Wlfo movaq pummt to CPLR 13212, for summaryjudgmunt 
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dismiashB the complaint assarted sgalinat her, with prejudice, and mking leave to apply for sanctions 

and/or counsel feed a@uinst US Bank. US Bank opposcs tho Wife's modon and mom-moves, pur8uant 

to CPLR s/3212, for summary judgmant on itr cornplaint warted against the Wife. 

FACT8 

In 2005, the Wffo and the Husband gignod a contract to purchase tho Rcaidtnca. At thst time, 

they midad In Califomik The Wlfo never signed any loan or mortgaga documents in connaction with 

the p u r c k  of the Rosldanca, and IK) onc evor d i r c u d  with her or disclasod to her the t o m  of the 

financing of the New York property. 

TIM Wife and the Husband executed durable powm of attorney h hvor of third-party 

defendant K m i t  Royce (Royce) to act 118 their ammay- i -ht  in the purchwc of the Rusidencs. 

Royce slgnud the losn application on b b l f  oftba Husband alone. The Wife maintains that ths 

purposa of hm exccutlng the p o w  of attorney in Royce's favor waa to h v e  Royce attand the cloning 

on har bchalf d to h u m  that her unme was on tho &HI: rho never intended for Royce to obligate her 

to any loan. 

Nuither the Huslmnd nor the Wfa appeartd at tha closing, and Royce acted as thuir %ant at that 

timo. He rigned tho deud on bhalf of both the Hwhnd and ths Wife. Ha signed tha rnortgape and the 

note on bahalf of the Hwband only. Ho signed the HUD wttlement agreement on behalf of both h a  

Husband and the Wife, and that document lists both Ihe Husband and the Wife M thc bomrwcm, even 

thou& the Wife fa not a borrower under the mte or the mortgage. 

In Au@ 2007, h a  H u h n d  commenced a divorce aolion spinst the Wife in lhir court, wfiich 

la Still panding bsforo me under New York County Suprome Court index number 308962/07. The 

Wife claims that the Husband hnndlod all of their hnndal t r a n ~ ~ ~ t i o ~  during the marriage, and that, 

when they purdrastd the Residence, she believed that the Husband wns going to use the proetads of 
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the d e  ofthait Califomin home to purchase the New York reaidcncc. Tha Wife claim that she 

l m e d  for the Arat time during the divorce action that the Husband did not do 80. The Wifa atutea In 

her affidavits on this motion that sho lenmed during the divorce action that the loan takon out by the 

Huaband to purchase the R a i d e m  ia an intmwt-only adjustable rata mortgage which, she awmta. was 

designed M) thnt tho mortgagor would not accumulate equity in the premises. Tha M k  stater that she 

had no ralatIonahip 4th tho lendor, no knowltdge of the terms of the loan, and that she certainly never 

q p u d  to borrow money by a loan that she ategorJzaa as a riaky and unconvantlonal produet. 

In the divorce action, thia court directad he Husband to pay the nota pendents Ik, whlch he 

fdsd to do. As a raault, US Bank commenced thls foreclosure action in tha Supreme Court, 

Weatehatar County, on or about April 7,2009. In ita Cornpldnt, US Bank wmsrts thrw caws of 

action: (1) breach of tho note and mortgage; (2) rofonnation of the mortgage to add the Wife rn a 

mortjpgor; and (3) imposition of nn quitable lien. 

By order fled Septmbar 14,2009. tha Watchcater Supreme Court granted US Bank’s motion 

for summary judgment against thc Husband, p a t e d  defaultjudgments againat co-dafendantd The 

Landing Home Omen Association, Inc. and Wells F q o  Bank, N.A., and denied US Bank’s summary 

judgment motion *aim tho Wife. On or abut Dectmber 31,2009, US Bank moved to reform tho 

rnortgago on La Residence to have tho Wife ddud M a co-mortgagor, to I m p m  an equltnbls lien on 

the premises, and to foreclose on that liar. After some corraspondanct between counzcl for US Bank 

and tho Wife concarnin~ tho fact that hm m e  is not on the mortgage or tho note. US Bank wlthdrew 

its motion to reform the mortpspe. 

On August 16,201 0, the Weatchutar Supmmo Court grnntcd tha Wife’s motion to transfer 

vouw to this court. On December 2,2010, the partier appsarcd in this court and dgnud a Preliminary 

Cotlfsranes Order (the PC Order), wtting deadllnor For discovery. Pursuant to the PC Order, all 
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disclosure wm to bo completed on or before March 30,201 1. In addition, counml for US Bank wns 

dimtad to comply with 22 NYCRR 0202.12-a(f) by filing nu affidavit or afArmation mating to the 

scope and muracy of the pnpsn Alsd in the midsntlal forcclosura action. The time for discovery haJ 

now expired and thc matter s w a h  scheduling for Irid. 

ANALYSIS 

US Bank's Motion Sequoncc TWO 

CPLR sf2214(a) rcquiru that a notice of motion "shall spucify ... the mliof darnnndcd and the 

g~ounds therafore ... ." US Bank'a motlon suqqutnce two is pmccddly  defective in lhat the notica of 

motion falls to specify tho relief Mng soufit and the grounds upon which that relief Is bascd. Hence, 

US Bank's motion naquancc two is danitd. 

The Wife's Summary JUapmont Motion 

"Tha proponent of a iummary judgmant motion musl mako a prima Facia ahowing of 

cntltlemant to judpunt na a matter of law, tendering sumcient ovidanneo to eliminate any mntorlal 

imm of fact Rom the caw" (Sadago v Flhteln, 35 AD3d 184,185-186 [I" Dapt 20061 [internal 

quotatlon mnrh and dation odtttd]). The bur&n then shih to the rnolion'a opponent lo "present 

evidantliuy hcts in admissible form sumelant to raim a pndno, triabla iaaua of k t "  (Mazurek v 

Mmopolltan Museum of Art, 27 AD3d 227,220 [ 1" Dspt 20061); sa8 Zuckerman v ClQ of New York, 

49 NY2d 557,562 [I  9801). If thm Is any doubt na to tho oxiatencs of a triablo fact, the motion for 

aumm~ryjudgmant muel be danied (mu Rofubu lkfrudm, Inc. v Ceppos, 46 NY2d 223.231 [I  9781). 

That podon of the Wife's motion wsking muntnaryjudgmcnl dismissing the complaint 

warted txi a p h t  her, with pmjdco, Is gmnted. The Wife hm met har burdon of establishing her 

right to the relief rtquostcd by rmbmlsslon of the relevant documants apd her aflldavitx. Spoclflcnlly, It 

b undhputed that the Wife mor dpd,  and ia not namad in, tho note or the mortgage. Furthermore, 
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sha w not ovon awam of the apcciflca of the flnnucing for the purchasa of the Residence until 

approximately two yean later when the divorce action botwam the Husband and tha Wife commenced. 

In maponso, US Bank has not come forward with evldenca In sdmlssibla form auficiont to dispute the 

Wife'r motion, or, m discussad M e r  blow, to mpport its own crossmotion. 

U.S. Bank's Cross-Motion for Summ81~ Judpcnt 

Not only hns US Bank failed to articulate any legal pounds to support ita claim for breach of 

the nota and mortgago IUI against the Wlfe, but all of the ddunw pmwnted sgtablirhes that tho Wlfe 

w never a dgnatory to any o F h ~  documents and, thmfora, cannot be held to h v c  mental to heir 

terms (Mutter of &press Indwlrlw Bt Twmlnal Corp, v New York Slate Department 4f 
Transportation, 93 NY2d 584 [ 19991; Mlrrrlll Conrhlrcllon Cornparry, Inc. v Volmar Commctlon, 

fnc., 82 AD3d 720 [2d Dept 201 11). 

US Bank has also not a9tabliM the rcquisitt p u n d s  to grant it tho quitable relief of 

m f o d o n  of the mortgage and note. 

[Tlhem Is a hawy presumption that a dollboratoly prepsrod and executcd written 
Inrtrumcnt [mdfssts] the true Intention of tho @as, and a eompondingly 
hlgh order of evidonce Is mquircd to ovsrco~o that prosumption. The proponent 
of rafomtion must show in no UnCortaIn terms, not only that mistaks or h u d  
exisb, but oxactly what waa agreed upon batmen the partla. 

(Chlmmr Assoclarus v Paul, 66 NY2d 570,574 [1986]). US Bank has not provided any uvidcncc to 

demonnmte that tha Wife and the mortgagoo aver cams to my agroemont (AEA Conrulrlng. LLC v 

LIB Yon LIn04 Inc., 67 AD3d 401 [I' Dept 20091). The only documenta that benr the Wlfe'a name 

am the contract of d e ,  whhh she signed pasonnlly, md the d a d  and HUD actdarnant aptcment, 

which weka cach algned on her behalf by Royca. The doomants that US Bank whhw to reform do 

not bear her iignatum or even mantion her mmc. Therefom, US Bank has failed io mwt ita burden 

to permit reformation of thc mortpp and note. 
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Furthermom, Lhe court Is not persuaded by US Bank'# unsuppoacd arguments that it is 

entitled to reformation b u d  on II potandal mistako of tho parties or scrivener's m r .  

[an ordar to biw refonnation of an Instrument upon a cldm of nhtaks, what must 
be ohown la either mutual d m k a  or miataka on one aide induced by 6aud on tho 
otbw....The vory documents mbmitted demonstrate them wm no mutual 
mistake ... A mere eldm of m u d  datnka doas not tstablish the fwt. There is no 
evidence $uffident to d w  the ~ M U t  of mutud mhako. 

(Gqylordr National Corp, v Arlan Rsolty & Devrlopment C o p ,  1 12 AD2d 93,96 [l" Dept 19851 

[Internal quotation marks nnd citations omitted]). 

US Bank baa also fded to wtnbliah a dght to m v a r  on the baais of unilataral &take, as It 

hns failed to dlege facta that would suffidently estnbliab that its purported unilateral miataka was 

caused by ihudulont conduct on tha part of the Wife (see Wachoviu Securities, LLC v Joseph, 56 

AD3d 269 [l" Dept ZOOS] [modon to dmh Wed]). 

An allegation of scrivsner'a cmr is not availablc wham thorn is no writing that incorrectly 

reflacin the parties' intantiom (Rosalie Estotr3, Inc. v Cofoniu Insurancr Compaqy, 227 AD2d 335 

[I* Dept 19%)). Where, M hem, h e  &sa disagrct tu to the martgaga and nota, US Bank w o t  

rewvcr based on thia thmy (Stonebrfdgg Capltui, U C  v Nomura Intcrnaflonal PLC, 68 AD3d 546 

[ 1" Dept ZOOS]). 

Furthannore, US Bnnk'a motion Is unaupportud by an afi3davit of anyone with personal 

knowldae of the relevant factn. US Bauk'a ConcluMlry Stntcrnent that it wau the Wifb'a clear intent 

to be bound by the note and mortgage, bawd op the qu.mcnt that tbo mortgage f h d d  her 

raajdcncq IS inrmffldcnt to defat the Wifo's motion for rmmmary Judgmont (XL.0. Conmetu Cop. 

v O'Connor, 183 AD2d 487 [l" Dept 19921; Burt v Lsnox HIuHogituf, 141 AD2d 378 ([l" Dopt 

19881). 

SMlarly, US B a s  muna of acdon m k h g  to impom nu quitable Hen on tha Rcaidenct 
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falls. “[A]n cquitablo lien is dependant upon aoma npraamant c x p m  or irnpliad that them shall ba 

a lien on spcific property" (T8ichmun v Community HospUal of Wtfslsrn SMok 87 NY2d 514,520 

[ 19961 [intarnal quotation marks and citation omttttd]; Datlof v firers&, 1 1 1  AD2d 364 [2d Dapt 

19851). As d i a c d  ab~vc, no rmch agreement exists botwwn tha Wife and thc rnortpfice. 

Therefore, no oquitablc lien may be imposed on thc Reaidcnce. 

In addition, US Bank b adoquato medies at law, which dufcutn its claim for the 

Imposition of an qultubla lien (Eoyle v Kelley, 42 NY2d 88 [1977]; Sfarers ofchar@ Hsalrh Car8 

Sysrrrn Nursing Home, Inc. v JackMlcrll, D.D.S, P.C., 52 AD3d 805 [2d Dept ZOOS]). US Bank’s 

l e d  rcmcdia Ua in rming tha original mortgapu that sold it  the mortgage and noto. Furthannore, 

U.S. Bank has already been pantad iummary judgment on the note BB against tho Husband, and is 

sCCkln8 damagas horn Royce In the third-party d o n  to this suit. 

The court is also not poma&d by US Bank’s wpmemt that mora dircovory is d e d ,  dnca 

Ms action wus commmd two ycars ago and the partisa had agreed to complete dl discovery by 

March 3 1,201 1. Furtha. a motion for sumrmrry judgment thnt wna ass~rtcd rn againat the Wife in 

tho Supremo Court, Wastcboatcr County, WM daded pdor to the action’s venue being transferred to 

thir court. Thmefm. in addition tq thc foregoing, pursuant to thc doctrine of thu law of the cam, 

US Bank’a crom motlon mut ba denid (Romagn4lo v Pando(,f?nl, 75 AD3d 632 [ad Dapt 20101 

[EM motlon for rmmmary judgmmt propcrly denied when tha m u  mllaf rn wught and 

previously dmied]). 

Fidly,  22 NYCRR 4202.12-a (4 rcqulrsr COUMEI to file affidavita or nffirmatio~ 

confinninfi tho s c o p ~  of the Inquiry and tho ~ C O U I ~ G Y  of the papara fllad in matdentid forecloaurt 

adorn Since US Bnnlr has fdld to comply with tho proviriom of 22 NYCRR #ZM. 12-a (0, the 

action la not proply maintained PJ againut tho Wife. 
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For all of the abow reasons, US Bank'a cma motion ia denied and that portion of tho 

C o w l  Fcu 

That branch of ths Wlfo's motion steking c~unsel ftw is denied. The Wife bwea h a  

q u a l  for lave  to apply for counwl's f#s on Section 282 of tht Naw York Real P r o m  Lw, 

which ontitla mortgagors to mover attomcya' faaa in actions arising out of foreclosure pwedingm 

on residential propartla. However, since the court haa datermined that tht Wlfe Is not a mortgagor 

with respect to the note and mortgage that Io the subject of this action, she is not &lo to avail herself 

of this roliof. 

h t l y ,  the court declinw to allow the W e  lave to seek aanctiona against U3 Bank, in the 

sxsrclse of th court'a discretion (22 NYCRR 130-1.1). 

In accordmw with tho above decision, It la 

ORDERED that dcfendant Joanna Omark L i e h a n ' a  motion for summaryjudgmcnt in her 

favor lo granted, and h e  Complaint Is d i s m  a!~ asserted agdnat her, with prejudice, with costa 

and dlsburwmenta to aaid dafandant M taxed by the Clark of the Court upon aubmiaaion of an 

appropriate bill of costa; and It is fhbr 

ORDERED that all relief mquestucl but not granted above ia denied. 

Dated: July 1,20 1 1 ENTER: 

HOk. ELLEN GESMER 
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