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SUPREME COURT OF THE STAY'E: OF NEW YOKK 
COUNTY OF NEW YORK: I.A.S. PART 36 

WASHINGTON MUTUAL BANK, 
X -__-------_____I__---------------------- 

Pla i n t - i  ff, 

-a y a i. ri s t - 

LESTER YOUNG, RAYMOND MAH, MARILYN 

NATLONAL A S S O C I : A T I O N ,  N K W  YORK C I T Y  

AND PRESERVATION, NEW YOIIK CITY 

YORK C I T Y  PARKING V1LOLA'l'llONS BUREAU, 
NEW YORK CITY TRANSI'I '  ADJUDICATION 
BUREAU, JOHN DO]: (Said name b e i n g  
fictitious; i t  being the i n t e n t i o n  of  
P l a i n t i f f  t o  designate a n y  a n d  a l l  
occupan t s  of t h e  premises Lhat is 
t h e  s u b j e c l  o f  t h i s  a c t i o n ) ,  

HARRIS, AKA MARILYN SF,T,I,ER, US BANK 

DEPARTMENT O F  HOUSING DE~VKLOPMENT 

ENVIRONMENTAL CONTROL BORIID, N E W  

De f e ri (la ri  I. s . 

I n d e x  No. 
100075/08 

Motion Seq. No.: 
008, 009, 010, 
011, 012 

F I L E D  

-against- 

F'IGARO D E Z I J . , ,  JOHN A. L)Al.J)F:Y, ESQ. , 
CAL STIJART, U N I O N  NATIONAIN ABSTRACT LLC, 
NORTH FORK BANK N / K / A  cb \ rwm ONE BANK, 
CITIBANK, N.A., JOHN AND JANE: SMITH NOS. 
1-10, ( s a i d  names b e i n g  f i c t i t i o u s ,  i t  
being t h e  j .nt:ention o €  T h i c d - P a r t y  
Plaintiff t o  d e s i g n a k e  a.11 p r . i n c i p a l s  
of  Union NaLion' Ahstrac1. L L C )  and  JOHN 
AND JANI; :  l?OK, ' Y k l . i . r d - - P a r  Ly 121 ;j i . n t i f f  t o  
d e s i g n a t e -  all i.ndiv:i dun.1 crnployccs 0.C 

Washington Mutua 1. B a n k  i n v o l v e d  w i t h  
Loan No. 03-201 3-068328717-0), 

Index No. 
590593/08 

CAL S'l'IJRIIT, 
FourLh-Party P l a i n t i  €f, 

- a q a i n s t -  
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DAVID WARSI-IAW JOEL GKANTCK, U N L l M I ' l ' E D  
A B S T M C T  and COMMONWI::AI,'l'Ii '1' l:TT,L 
If5SURANCE COMPANY, 

Motion Sequence Nos. 008-012 are consolidated for 

disposition. In Motion Sequence No. 008, defendant US Bank National 

A s s o c i a t i o n  (US Bank)  rnovcs, pursuant to CPLR 3212, for summary 

judgment dismissinq the compla.i.nt and all claims against it. In 

Motion Sequence Nos. 009, 010 and 012, third-party defendant John 

Dalley (Dalley) , t h i r d - p a r t y  defendant C a p i t a l  One Bank (f/k/a/ 

North F o r k )  , and third-party defendant Citibank, N.A, respectively, 

move for similar re l ie f .  In Motion 'Sequence No. 011, plaintiff 

Washington Mutual Bank (WaMu) moves for an order amending the 

caption of this  consolidaLed action, and the summons and complaint, 

nunc pro tunc, to properly identify the plaintiff as " J . P .  Morgan 

Chase Bank, N.A., as Acquirer 01 Certain Assets and Liabilities of 

Washington Mutual Bank Lrom the Federal  Deposit Insurance 

Corporat ion A c t i n g  a s  RcccLver,  " and upon such amendment, granting 

it summary judgment ,  dism i.ssj.ng the count-erclaims of defendant/third- 

p a r t y  p l a i n L i f f  Mar i l l yn  Harris (Harris)  , directing the City Register 

of- t h e  C i L y  of New York, Courilly o f  New York to record a copy of the 

F e b r u a r y  10, 2005 deed conveying t . i t l e  in property located at 487 

ManhatLari Avenue, NEW York, NY (the Subject Premises) from Harris 

and defendant Raymond Mar (Mac) to Lester Young (Young); and 
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g r a n t i n g  it a judgment  a q ; i i n s t  C i t i b a n k  i n  t h e  amount of  

$ 4 8 5 , 8 9 0 . 7 4 .  

I n  its corriplai .nt ,  WaMu alleyes t h a t ,  on F e b r u a r y  10, 

2 0 0 5 ,  Harris and Mar, owncrs of t h e  S u b j e c t  Prernj-ses, conveyed  t i t l e  

t h e r e o f  t o  Young; t h a l . ,  . i n  c o n j u n c t i o n  w-i (.ti this t r a n s a c t i o n ,  Young 

borrowed $ 8 0 0 , 0 0 0  f r o m  WaMu, and executed and  d e l - i v e r e d  a mor tgage  

t o  WaMu, which w a s  .recorded i n  -the C i t y  R e g i s t e r  o f  t h e  City of N e w  

York on May 12, 2005 ( t : h e  WaMu Mortgaye) . WaMu claims t h a t  t h e  d e e d  

was misplaced or l o s t  and  no t  r e c o r d e d ,  

Young have  f a i l e d  and continue t o  r e f u s e  t o  r e - e x e c u t e  a deed. WaMu 

t h e r e € o r e  seeks, pursua r i t  ko R r t i c 1 . e  15  of t h e  Real  P r o p e r t y  Actions 

and Proceedings  L a w ,  a judgment decl,ar.Lriq defendant ;  Young a s  t h e  

r i g h t f u l  owner of the  S u b j e c t  Premises. 

and t h a t  Mar, Harris a n d / o r  

I n  t h e  t h i r d - p a r t t y  a c t i o n ,  H a , r r i s  alleges a f r a u d u l e n t  

lending scheme i n v o l v i n g  t h i r d - p a r t y  d e f e n d a n t s  F i g a r o  Dezil 

(Dezil) , a l o a n  consu l  t an l ,  €rom Washington Mutua l  Bank, Cal  S t u a r t  

( S t u a r t ) ,  t h e  t i t l e  closer f rom Unj.on Na t - iona l  Abstract LLC ( U n i o n ) ,  

and J o h n  A .  D a l l e y ,  Esq. (T)al l .ey) ,  counse l  o b t a i n e d  b y  S t u a r t  and/or 

D e z i l  for Harris arid Young. Harris a s s e r t s  t h a t  Dezil and D a l l e y  

induced h e r  Lo engage in 3 s a l e  of h e r  p . r o p e r t y  located a t  4 8 7  

Manhat tan Avenue, New Y o r . k ,  N e w  Y o r k  t o  Young, which would i n c l u d e  a 

long- te rm lease and an opl:ion t o  r e p u r c h a s e ,  r a t h e r  t h a n  a 

refinancing . She a. l .so a 1 I c?qcs, i n t e r  a. 1 i a ,  LhaL, at t h e  l o a n  

c l o s i n g ,  D a 1 l . e ~  did riot. h a v e  Young sign a n  o p t i o n  a g r e e m e n t ,  t h a t  

3 

[* 4]



D a l l e y  r e c e i v e d  a c h e c k  tor $ 9 , 5 0 0 ,  f rom which he  p a i d  Dezil a n  

i l l e g a l  mor tgage  placement fee of 1% of  t h e  mor tgage  proceeds,  

t h a t  t h e  mor tgage  p a y o f f  c h e c k  ( t h e  Check) made p a y a b l e  t o  Americas 

S e r v i c i n g  Company ( A S C )  , was qi .ven  t o  Stuart. H a r r i s  f u r t h e r  

asserts t h a t  t h e  C h e c k  was n o t  d e l i v e r e d  to ASC, b u t  was i n s t e a d  

fraudulently e n d o r s e d  by S t u a r t ,  and d e p o s i - t e d  i n t o  a n  a c c o u n t  

m a i n t a i n e d  at: Nor th  E 'o rk  by  B e n e f i c i a l  Settlement S e r v i c e s  

( B e n e f i c i a l ) ,  which r e s u l - t e d  i n  t h e  i n a p p r o p r i a t e  r e t e n t i o n  of  t h e  

loan p r o c e e d s  b y  D e z i . 1 ,  D a l l e y  and  S t u a r t .  

t h e  a c c e p t a n c e  and  payment of  t h e  Check by N o r t h  F o r k  Bank ( N o r t h  

F o r k )  and  C i t i b a n k  resulted i n  t h e  t h e f t  of i t s  u n d e r l y i n g  f u n d s .  

a n d  

She a l s o  complains t h a t  

Harris' t h i r d - p a r t y  c o m p l a i n t  a s se r t s  2 4  causes  o f  a c t i o n  

a g a i n s t  t h e  p a r t i e s  linvol.ved i n  the c l lo s ing ,  D e z i l ,  Dalley, S t u a r t  

and Union, a s  w e l l  C i t i b a n k  and  Nor th  F o r k  for p a y i n g  o n  t h e  

f r a u d u l e n t l y  endorsed c h e c k .  

a g a i n s t  D e z i l ,  and l J r i i . o r 1  h a s  f a i l e d  t o  appea r  i n  t h i s  a c t i o n .  

A default judgment  h a s  been e n t e r e d  

Subsequen t  to t h e  commencement of  t h i s  a c t i o n ,  t h i s  c o u r t  

g r a n t e d  t h e  conso l i . daL ion  of t h c  i n s t a n t  action w i t h  a n  a c t i o n  and 

third-party a c t i o n s  p e n d i n g  i n  t h e  Supreme C o u r t ,  W e s t c h e s t e r  

County,  e n t i . t l . e d  W a s h j . n g t o n  Mutual Bank v C i t l i b a n k ,  N . A . ;  ( i n d e x  N o .  

96/2007), C i t j - b a n k ,  N . A .  v North  E'ork B a n k  ( i n d e x  No. 96-07T), a n d  

North Fork B a n k  v Benef.7 c j . a  1. Settlemenl. Sc.rv.i ces ( i .ndex  No. 

96/07ST) , which assert c:.I.aims ac is j . r iq  from t h e  payment of  t h e  C h e c k .  
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'The parties now respectively move for summary judgment, 

relying on, i,nter a l i a ,  the parties' respective depositiops, non- 

party depositions, a n d  documentary evidence. 

The p r o p o n e n t  of' a summary j u d g m e n t  motion must make a 

prima facie s h o w i n q  ol; cnLit'1ernent to judgment as a matter of 

law, 

a n y  material issues o f  fact: ( W i n e g r a d  v N e w  York Univ .  Med. Ctr., 

64 NY2d 851 [1985]). 

the burden then s h i f t s  to the opposing party, who must proffer 

evidence in admiss ib l e  form establishing that an issue of fact 

exists, warranting a t r i a l  of the action. ( A l v a r e z  v Prospect 

Hosp., 68 NY2d 320 [I9861 ) . 

tendering sufficient evidence to demonstrate the absence of 

O n c e  a prima facie showing has been made, 

'This court sha1.I. first address U a l l e y ' s  motion, in 

Motion Sequence No. 009, for summary judyment dismissing a11 the 

claims asserted a g a i n s t  h i m  by Harris in t h e  third-party 

complaint. In support:  of h1.s motion, Dalley argues that Harris's 

fraud and c o n v e r s i o n s  c . l . a j .ms  are barred  by the s t a t u t e  of 

limitations. Harris opposes t h i s  branch of t h e  motion. 

A cause o f  action sounding in fraud is s u b j e c t  to the 

limitations period pcesc:r:i.betl b y  CPLR 5 213 ( 8 ) ,  which provides, 

in p e r t i n e n t  p a r k ,  

commenced "shal l .  be the g r e a t e r  of six years from the date the 

c a u s e  of action accrued o r  two y e a r s  from the time the plaintiff 

. . . discovered the  C:raud, or cou ld  with reasonable diligence have 

t h a t  the t i m e  in w h i . c h  a f r a u d  claim must be 
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. .  . 

discovered it” ( s e e  P x i c h a c d  v 164 L u d l o w  C o r p . ,  49 AD3d 408 [lst 

Dept 20081). 

Premises, which was allegedly induced by D e z i l  and D a l l e y ,  

occurred on F e b r u a r y  IO, 7005. T h u s ,  in applying the six-year 

statute of l i r n i t a t i . o n s ,  Ilarris had u n t i l  F e b r u a r y  1 0 ,  2 0 1 1 ,  to 

commence h e r  t h i r d - p a r t y  a c t j o n .  S i n c e  i t- was commenced on July 

7 ,  2008, her fraud claims (first and second causes of action) 

The purporte,d s a l e  and closing of t h e  Subject 

were timely. 

The s L a t u t e  o f f  I im:itati.ons applicable to actions 

alleging conversion is t h r e e  years (CPLR 214 [ 3 ] ;  Herman v 

Depinies, 2 7 3  A D 2 d  146 [lst Dept 2000]), w h i c h  begins to run at 

the time of the alleged theft even if the plaintiff is then 

unaware of it: ( H e r m a n  v I lepinics ,  273 A D % d  146, s u p r a . ) .  Since 

t h e  Check was deposited into the Benefi-cia1 account on March 11, 

2005, Harris had until March 11, 

claim. Thus, he.r convers- ion c l -a im,  comericed on July 7, 2008, 

more than three years afLer the alleged [Laking of the property 

occurred, is untimely ( C l o s e - B a r z i n e  v Christie’s Inc., 51 AD3d 

444 [lst Dept 20081). 

2008 t u  b r i n g  h e r  conversion 

However, as a r g u e d  by Harris, equitable estoppel may be 

invoked to defeat: a s t a t i u t c  of limitations defense where the 

“ ‘plaintiff was induced by f r a u d ,  mi.sreprcsentstions or deception 

to refrain €rom f i l i n q  a timely action’” ( K a u f m a n  v Cohen, 307 

A D 2 d  113, 122 [ l s t  IIepI, 20031, q u o t i n g  S i m c u s k i  v S a e l i ,  44 N Y 2 d  
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442, 448-449 [1978]). l ’hc  doctrine of  equitable estoppel 

“requires proof t h a t  t h e  defendant made an actual 

misrepresentation o r ,  if a fiduciary, concealed f a c t s  which he 

was required to disclose, that the p l a i n t i f f  relied on t h e  

misrepresentation a n d  1-hal. t h e  reliance caused plaintiff to d e l a y  

bringing timely a c t i o n ”  ( K a u f m a n  v Cohen, 307 AD2d at 122; see 

also Powers Mercanti1.c Corp. v Feinberg ,  109 AD2d 117 [Ist Dept 

19851, a f f d  67 NY2d 981 119861). Here, Harris alleges that D a l l e y  

willfully concealed h,i.s involvement as a partner of Beneficial and a 

signatory of the checks that dispersed the underlying f u n d s  from 

Beneficial’s account, which prevented the discovery of such 

information in a timely manner. The record relied on by Dalley to 

oppose Harri.s’s equitable estoppel argument raises issues of f a c t ,  

inter alia, as to whether Harris was aware of Dalley’s relationship 

with Beneficial, prior to the expiration of the statute of 

limitations, and t h e r e f o r e  whether the doctrine of equitable 

estoppel shou1.d be a p p l i e d  i.n the within circumstances. In 

particular, Dalluy a l l e y e s  that I:hree (3) months a f t e r  the closing 

date, Harris rccei.ved a B e n c f i , c i a l  check da ted  May 5, 2005, signed 

by D a l l e y ,  raising a factual issue as to whether Harris was aware of 

D a l l e y ’ s  connection to 13encficia1, prior to the e x p i r a t i o n  of t h e  

statute of limj.Lat:ions. Thus, t h a t  branch oE Dal l . ey ‘ s  motion to 

dismiss t h e  fraud and converrsi.ons claims on , t h e  grounds of the 

statute of limitations i.s denied. 
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Dalley f u r t h c r  a ry i ics  that Harris‘s conversion claim 

s h o u l d  be di-smissed, 

ove r  the f u n d s  of the Check- “Conversion is the unauthorized 

assumption and ex’ercise of: the right of ownership over  goods 

belonging to another Lo (she e x c l . u s i o n  of the owner‘s rights” 

( V i g i l a n t  Ins. Co. of Am. v H o u s i n g  A u t h .  of City of El P a s o ,  Tex.,  

8 7  NY2d 36, 44 [1995]). ‘1’0 establish a cause of action f o r  

conversion, a plainti€f musk h a v e  exercised ownership, possession or 

control of the property in the first p l a c e  (see C o l a v i t o  v N e w  York 

Organ Donor Ne twork ,  Inc., fl NY3d 43 [2006]; see also C i t y  of N e w  

York v 611 W. 1.52nd St., 273 A D 2 d  125  [lst Dept 2 0 0 0 1 ) .  Here, 

a r g u a b l y ,  Harris has an immediate superior right of possession to 

the purportedly converted €unds in that the f u n d s  of the C h e c k  were 

p a r t  of the proceeds that Harris was to receive at the closing, and 

which she requested be made p a y a b l e  to Ammicas Serving Company to 

satisfy h e r  outstanding mo.rtyage. Thus,  contrary to D a l l e y ’  s 

argument, H a r r i s  has standing to bring a conversion claim. 

s/int:e she d i d  not,have a l e g a l  ownership r i g h t  

D a l l e y  also seeks dismissal of the claims asserted 

against him f o r  fraud, l e g a l  malpractice, breach of fiduciary duty, 

unjust enrichment and i n t e n l i o n a l  infliction of emotional d i s t r e s s .  

A review o f  t h e  record d i . sc luses  that ,there are numerous f a c t u a l  

issues regarding, inter i3 t i a  , the re1.a t i -onship be-tween D a l l e y ,  

Dezil, and St:uarl:, Da.1  1.ey’s  . role in the  2.1 ].eyed fraudulent 

scheme, whether he made misrepresentations to Harris or concealed 
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m a t e r i a l  f a c t s  from h e r ,  

s i g n a t o r y  a u t h o r i t y  of  B e n e f i c i a l ’ s  a c c o u n t ,  a n d  w h e t h e r  he  

b r e a c h e d  h i s  f i d u c i a r y  duLy Lo Harris, commi t t ed  l e g a l  

m a l p r a c t i c e  a n d / o r  was urijust:l,y e n r i c h m e n t  b y  h i s  p u r p o r t e d  

conduc t ,  which i n c l u d e s  his r e c e i p t  o f  a p o r t i o n  of t h e  f u n d s  

from t h e  Chec:k. 

i n c l u d i n g  his p a r t n e r s h i p  i n t e r e s t  a n d  

However, t ha t  branch of Da1.1.ey’s motion €or summary 

judgment  dismissing l l a r r i s ’ s  c1,aim for i n k e n t i o n a l  i n f l i c t i o n  of 

e m o t i o n a l  distress is g r a n t e d .  

o f  i n t e n t i o n a l  i n f l i . c t i o r 1  of e m o t i o n a l  d i s t r e s s ,  \ \a  plaintiff 

must e s t a b l i s h  . . . extreme arid o u t r a y e o u s  c o n d u c t ;  . . . i n t e n t  t o  

cause,  o r  disregard of a s u b s t a n t i a l  p r o b a b i l i t y  of  c a u s i n g ,  

severe e m o t i o n a l  distress; _ . .  a c a u s a l  c o n n e c t i o n  be tween  t h e  

c o n d u c t  and  , t h e  i n j u r y ;  a n d  . . . s e v e r c  e m o t i o n a l  d i s t r e s s ’ ’  

( S u a r e z  v B a k a L c h u k ,  66 AD3d 41.9, 419 [ l s t  Dept 20091; see also 

Howell v New York Post C o . ,  81 N Y 2 d  115 119931). The conduct 

compla ined  of  m u s t  be “so outrageous i n  c h a r a c t e r ,  a n d  s o  extreme 

i n  d e g r e e ,  as t o  go  beyond all. p o ~ s i h l e  bounds oE d e c e n c y ,  and t o  

be r e g a r d e d  a s  a t r o c . i . o u s  arid uI. t :erly i n t o l e r a b l e  i n  a c i v i l i z e d  

community” (Murph.y v Arner-ican Home Prods. Corp, SO NY2d 2 9 3 ,  303 

[19831 [ i n t e r n a l  q u o t a t i o n s  marks and c i t a t i o n  o m i t t e d ]  ) . 

To e s t a b l i s h  a c l a i m  f o r  t h e  t o r t  

Here, Dall.ey dernonst ra  tes that- his al l e y e d  c o n d u c t ,  

c o n s i s t i n y  o f ,  j . r i t e r  a1i.n‘ i.nt3uci.r1y IIarrfis t o  s e l l  her  house t o  

Young, n o t  disclosing his s i g r i a t o r y  authority i n  t h e  B e n e f i c i a l  
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account to Harris, and authorizing t h e  disbursement of the loan 

proceeds from the ReneLi.c:i a1 account, w h : i I e  deplorable, if true, 

did not rise to the level. of b e i n g  so extreme, outrageous and 

beyond the bounds OE human decency to constitute the requisite 

conduct necessary to s u s t a i n  a claim for intentional infliction 

of emotional distress under prevailing case law (see Murphy v 

American H o m e  Prods. Corp . ,  58 NY2d 293, s u p r a ) .  F u r t h e r ,  D a l l e y  

establishes that Harris failed to make any  evidentiary showing 

that the alleged c0nduc.t caused any mental or physical symptom or 

injury that would indicaLe the existence of severe emotional 

distress ( s e e  Howell v N e w  .York Post Co., 81 N Y 2 d  115, supra ;  see 

also Elbogeri v Esikoff, 266 A D 2 d  15 [lst Dept 19991). 

Additionally, a cause of action f o r  intentional 

infliction of e m o t i o n a l  d is t ress  should not be entertained “where 

the conduct complained of fa1l .s  well within the ambit of other 

traditional t o r t  1 i a b i . l i t y ”  ( F i s c h e r  v Maloney, 43 N Y 2 d  553, 558 

[19781). As noted by Lla l ley ,  the alleged conduct attributed to 

him by Harris f a l l s  e n t i r e 1 . y  w i t h  the scope of Harris’s more 

traditional t o r t  clai-ms f o r ,  inter alia, fraud and breach of 

fiduciary duties. 

Therefore ,  Da’I ley’s mollion, in Motion Sequence No. 009, 

is granted only to the extent of granting summary judgment 

dismissing Harris‘ s four-teenth cause o €  a c t i o n  for intentional 

infliction of emotional (J.i.stcess a s  asseri;ed against him. 
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In Motion S e q u e n c e  No. 011, WaMu initially moves for an 

o r d e r  g r a n t i n g  the 0 amend:i.ng of t h e  capt:ion o€ t h i s  c o n s o l i d a t e d  

action, a n d  t h e  Summons a n d  Compla in t s ,  nunc p r o  t u n c ,  t o  r e f l e c t  

t h e  p l a i n t i f f  a s  “ J . P .  Morgan Chase Bank, N . A . ,  as Acquirer of 

C e r t a i n  Assets and L i a b . i I i t i , e s  of  Washington Mutua l  Bank from t h e  

Federal Deposit I n s u r a n c e  Corporation A c t i n g  a s  R e c e i v e r ”  

( “ C h a s e “ ) ,  i n  p l a c e  of WaMu. 

R e s e a r c h  S p e c i a l - i s t ,  a.Ll.eges that C h a s e  s e e k s  amendment of  t h e  

c a p t i o n  t o  p r o p e r l y  . ident i .€y it a s  t h e  p l a i n t i f f  due  t o  i t s  

E r i c  Wheeler ,  Chase’s HL R i s k  

acquisition of  certain assets and l i a b i l i k i e s  of  WaMu, i n c l u d i n g  

t h e  WaMu Mortgage .  

g i v e n  ( see  CPLli 3025  [ b l  ) , except where t h e  p r o p o s e d  amended 

p l e a d i n g  c l - ea r ly  l a c k s  rneri-t or there i s  p r e j u d i c e  o r  s u r p r i s e  

r e s u l t i n g  d i r e c t l y  from t h e  d e l a y  ( s e e  B a r b o u r  v Hospital for 

S p e c i a l  Surgery ,  1.69 A D 2 d  305 [ l s t  Dept 19911). Since the 

amendment reyues teed in r1o.t p r e j  u d i - c i a 1  o r  a s u r p r i s e ,  

is no opposi t j -on LO WaMu‘s r e q u e s t ,  

Leave t o  amend a p l e a d i n g  should be  f r e e l y  

and t h e r e  

t h i s  kiranch of  i t s  

a p p l i c a t i o n  i s  granted. 

WaMu a:Lso moves  f o r  summary judgment dismissing 

Harris’s  cour1t:ercl.a i .ms  a g a i n s t  i t  . to r  f r a u d ,  

n e g l i g e n c e ,  and direct : ing a copy of t h e  deed made by H a r r i s  and 

Mar, a s  g r a n t o r s ,  t o  Young on F e b r u a r y  1 0 ,  2 0 0 5  be r e c o r d e d .  

S i n c e  a r e v i e w  of t h e  r e c o r d  d i s ( : l o scs  J a c - t u a l  i s s u e s ,  inter 

a l i a ,  as  L o  t h e  ext.erit srid m a n n e r  of  wrongdui.ng b y  D e z i l ,  WaMu‘s 

c o n s p i r a c y  and 

1 1  
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loan o f f ] - c e r  in the s u b j e c t  transaction, 

motion is denied. 

this branch of Wamu's 

Additionally, WaMu moves f o r  summary judgment in the 

amount of $485,890.71, the amount of the Check, against Citibank. 

Wheeler notes that, as a result of the underlying mortgage 

transaction, WaMu transmitted the mortgage proceeds to its 

closing attorney, Steven R .  Sutton, which were placed into 

Sutton' s a t t o r n e y  escrow a c c o u n t  maintained at Citibank. 

further m a i n t a i - n s  t ha t  t h e  Check was issued by Citibank on 

F e b r u a r y  LO, 2005 ,  that t h e  Check was deposited into Beneficial's 

account a t  North F o r k ,  

Reserve System f o r  presentment and delivery for payment to 

Integrated Payment Systems ( I P S ) ,  the purported agent of 

He 

a n d  then processed through the Federal  

C i t i b a n k .  H e  thus argues that, under the New York Uniform 

Commercial Code 5 4-401, 

o€ the Check c o n t a i n i n g  a focyed unauthorized endorsement. 

Citibank is strictly liable for payment 

CiLibarik O ~ ~ O S C S  the motion, and moves for summary 

j udgmen t  dismissing the cl.aims asserted against it by WaMu and 

Harris, 

Instruments Trust AgreemenI. ( t h e  Trust Agreement) it entered into 

with IPS, 

t h e  day  after t h e  Check was issued. 

esserlti s l l y  c:l.ai mi rig t h a t ,  pursuant to a Payment 

it transferred f'urtds covering t h e  face amount to I P S  

C i . t i b a n k  maintains I P S  then 

held such funds in . t r u s t  f o r  the paymer1,t of the C h e c k ,  until it 

was processed b y  N o r t h  1;'ork in March 200s. Citibank, thus, 
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denies any .Li .abi . l i ty ,  c o n t e n d i n g  that it did riot have any 

involvement in honoring, accepting or paying the Check after the 

funds were transEerred to I P S  on Friday, 

that there is no evidence to establish t h a t  I P S  was i t s  agent or 

t h a t  IPS honored the C h e c k .  

allegations or proffered evidence of wrongdoing by Citibank that 

could reasonably support the commercial bad faith c la im asserted 

against it by WaMu a n d  Har r i s .  

that, if summary judgment is entered in favor  of WaMu against 

Citibank, then summary judgment should be granted in its favor 

against North F o r k  B a n k  for indemnification on its breach of 

warranty claims. 

February 11, 2005 and 

1:t a l s o  argues that t h e r e  are no 

Additionally, Citibank contends 

In reply, WaMu a r g u e s  that Citibank should n o t  be 

allowed to s h i e l d  itself from i t s  s t r i c t  liability under the UCC 

by its transfer to IPS o€ the funds underlying t h e  Check. 

The Uniform Commercial Code imposes strict liability on 

a bank that “charges aga,irist its customer‘s account any ’item’ 

that is n o t  ‘ p r o p e r l y  payat)le’” (Monrea.2 v Fleet Hank, 95  NY2d 

204, 2 0 7  [20OOl ; U C C  4-40]). A check which has been cashed on 

the forged endorsement 01- the payee is not “ p r o p e r l y  payable, ’ I  

and, thus, may n o t  be cha.rged by the drawee bank against the 

drawer’s account (Id) . ‘Thus, “[llosses caused  by a forged  

instrument a r \ e  in .the fi .rsl :  i.nstance a].located to the drawee bank 

because, as between that hank and its drawer,  ‘the drawee bank is 
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in the better positi.on to de tec t  t h e  f o r g e r y  before  payment” 

(Getty Petroleum Corp. v American Express T r a v e l  R e l a t e d  Servs. 

Co., 90 NY2d 322, 327 [:1997]). “UCC 3-405 (1) (c) creates an 

exception to the general princi.gle t h a t  a-  drawer i s  n o t  liable on 

a n  unauthorized indorsement“ (Prudential-Bache Sec. v Citibank, 

7 3  N Y 2 d  2 6 3 ,  270 [1989]). It places the l o s s  from the forged  

endorsement on the drawer, who i.s considered to be in the best 

position to prevent wrongdoing by carefully selecting and 

supervising i t s  employees (Prudential-Bache S e c u r i t i e s ,  Inc. v 

Citibank, N . A . ,  7 3  N Y 2 d  2 6 3 ,  supra; Sybedon Corp. v B a n k  L e u m i  

T r u s t  Co. of N . Y . ,  224 AD2d 320 [lst Deptr 1996‘]), and “in 

situations in which the drawer’s own employee has perpetrated the 

€raud or committed the crime giving r i s e  to t h e  loss’’  

(Prudential-Bache S e c u r i t i e s ,  i’nc. v C . i t i b a n k ,  N.A., 7 3  NY2d at 

270, q u o t i n g  Merrill Lynch ,  Pie.rce, Fenne.r & S m i t h  v Chemical 

Bank, 57 NY2d 439,  455 [19821). 

As argued by WaMu, C i t i b a n k  does not demonstrate how it 

can avo id  its stricL l i , a b i l i t y  under UCC 5 4-401 by delegating 

i t s  responsibility OT payment on bank checks  to a n o t h e r  e n t i t y .  

I n  a n y  e v e n t ,  i n  view of t h e  numerous disputed factual issues in 

t h e  record regardinq, i .n ter  a l i a ,  1 3 e z i . l ’ ~  conduct, and role in the 

underlying t ransacLi .or i ,  and w1ieLhe.r WaMu was the party best able 

t o  prevent the 1.0s~ under the circumstances herein (see  Guardian 

L i f e  Ins. of A n .  v Chemical B a n k ,  94 N Y 2 d  418, 421-422 [2000]), a 
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d e t e r m i n a t i o n ,  a s  t o  which p a r t y  s h o u l d  u l t i m a t e l y  be l i a b l e  f o r  

the l o s s  r c s u l - t i . n g  from t:hc forged instrument, c a n n o t  b e  made a t  

t h i s  j u n c t u r e .  

With respect to a c1aj.m f o r  commercj.al bad faith, a 

plaintiff must estab.l. .i .sh f a c t s  d e m o n s t r a t i n g  t h a t  t h e  d e f e n d a n t  

bank  itself a c t e d  dishor1est l .y  b y  becom:ing an  a c t u a l  p a r t i c i p a n t  

in a f r a u d u l e n t  scheme (LPP Mtge, L t d .  v C a r d  C O K P . ,  1 7  A D 3 d  103 

[ l s t  Dept], lv d e n i e d  6 NY3d 7 0 2  [2005]; see also Touro  Coll. v 

Bank L e u m i  T r u s t  Co.  of N . Y . ,  186 A D 2 d  4 2 5  

a r g u e d  by Citibank, t h e  . r eco rd  does n o t  disclose a n y  f a c t s  

e s t a b l i s h i n g  t h a t  C i t i b a n k  knowingly  o r  i n t e n t i o n a l l y  

p a r t i c i p a t e d  i n  a f r audu l -en t  s c h e m e .  

[lst Dept 1 9 9 2 1 ) .  As 

T h e r e f o r e ,  that t ) ranch of WaMu’s m o t i o n  f o r  summary 

judgment on i t s  claim a g a i n s t  C i t i b a n k  i s  d e n i e d .  

C i t i b a n k ‘ s  m o t i o n  f o r  summary judgment  dismissing t h e  claims 

asserted a g a i n s t  i t  by  WaMu and  Harris i s  granted o n l y  t o  t h e  

e x t e n t  of the commerci.al bad f a i . t h  c la ims .  

numerous i.ssues of  f a c t ,  

l o s s  r e s u l t l  rig from t h e  f - o r y e d  endorsement, thal-. branch of  

Citibank’s m o t i o n ,  i.n Molsion Sequence No. 01.2, for summary 

judgment o n  i ts i-ndemn-i f i cd t.i.on c l a i . m s  a y a i n s L  C a p i t a l  One North 

F o r k ,  and C a p i t a l  One’s moti.on, i n  Motion Sequence  N o .  0 1 0 ,  f o r  

summary judgment aga:i nst C i t i b a n k ,  WaMu, Harris, Dalley and 

S t u a r t ,  are d e n i e d .  

That b r a n c h  of 

I n  view of t h e  

. i nc lud iny  what p a r t y  i s  l i a b l e  for t h e  
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Tn Motion Sequence No. 008, U.S. Bank  

summary j udgmenl: disrniss.i.nq WaMu' s complai-nt  and  

against it. Pursuant to the order ot J'acqueLine 

moves f o r  

all claims 

W, Silbermann, 

U.S.  Bank's action to €oreclose on i . ts  mortgage on the Subject 

Premises was stayed pending the resolution of t h e  two actions 

commenced by WaMu, and Harr.i.s's third-party complaint, which, at 

this juncture, ,rernai.r~ unresolved (U.S. Bank's moving papers, 

Exhibit M, US Bank N a t l .  Assn. v M a r ,  Sup Ct, NY County, July 29, 

2008, Silbermann, J., index  No. 603474/04). Therefore, U.S. 

Bank's m o t i o n  for summary judgment is also denied. 

Accordingly, i.t is 

ORDERED that the summary judgment motions, in Motion 

Sequence Nos. 008, arid 010, respectively by US Bank National 

Association, and Capital One f/k/a North Fork, 

is further 

are den ied ;  and it 

ORDERED that the summary judgment motion of third-party 

defendant John A. Daley, E s q . ,  in Motion Sequence No. 009, is 

g r a n t e d  only to t h e  extent of dismissing Marilyn Harris's 

fourteenth cause of acti.on f o r  intentior) 

distress; and it is fu rLher  

inf] iction of emotion 

ORDEREL that the sumrnary j udymerit motion of Washington 

Mutual Bank, in Motion S e q u e n c e  No. 011, is granted only to the 

extent of t h e  al.lowing thc amendment of the caption of this 

consolidated action, and the Summons and complaint, nunc p r o  
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tunc, to reflect the pl.ai.ntiff as " J . P .  Morgan Chase Bank, N.A., 

as Acquirer of Certain Assets and Liabilities of Washington Mutual 

Bank from the Federal  Deposit Insurance Corporation Acting as 

Receiver"; and it f u r t h e r  

ORDERED that Washington Mutual shall serve a copy of 

this order  with notice o€ e n t r y  upon the County C l e r k  (Room 141B) 

and the Clerk of the Trial Support Office ( R o o m  158), who are 

directed to mark the court's records to reflect the change in the 

caption herein; and it is further 

ORDERED that the summary judgment motion of Citibank, 

in Motion sequence No. 012, is granted only to the e x t e n t  of 

dismissing the commercial bad faith claims asserted by Washington 

Mutual Bank (fifth cause of action) and Harris (eighth cause of 

action) against it; and it is further 

ORDERED that the action shall continue as to the 

remaining causes of action. 

F I L E D  

NEW YORK COUNN CLERKS OFFICE 

Doris Ling-Cohan, J. S .  C. 

J:\Summary Judgment\WashMutualsj2.mcgibbons.wpd 
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