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MARCIA DASSARDO, 

Petitioner, Index No. 104549/2011 

-against- DECISION/ORDER 

THE CITY OF NEW YORK and THE COMPTROLLER 
OF THE CITY OF NEW YORK, F L E 

JUL 1 2  2011 

N m  YORK HON. CYNTHIA S. KERN, J.S.C. 

‘O”Nr/ CLERK? OFFICE 
Recitation, as required by CPLR 22 19(a), of the papers considered in the review of t h s  motlon or 

. .  
Papers Numbered 

Notice of Motion and Affidavits Annexed.. .................................. 
Notice of Cross Motion and Answering Affidavits ....................... 2 
Affirmations in Opposition to the Cross-Motion.. ........................ 
Replying Afidavits., .................................................................... 3 
Exhibits.. .................................................................................... 4 

1 

-. 

Petitioner brought the instant petition to serve a late Notice of Claim for her action to recover 

damages for personal injuries she allegedly sustained when she tripped and fell on a stairway inside the 

84* Precinct of the New York City Police Department (“NYPD”) located at 301 Gold Street in 

Brooklyn, New York. For the reasons set forth below, her petition is granted. 

The relevant facts are as follows. Petitioner, a New York City police officer, alleges that on 

May 13, 201 0 she sustained injuries when she tripped and fell on a stairway located inside the 84th 

Precinct of the New York City Police Department (“NYPD”) located at 301 Gold Street in Brooklyn, 

New York while in the line of duty, Petitioner alleges that as she was descending the stairway, she was 
- 
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distracted by the loud “bang” of a slamming door and raised voices. As she turned to see what was 

happening, her foot was caught in a depression created by a missing metal riser at the bottom step of 

the stairway, causing her to fall. Petitioner alleges that immediately after she fell, a supervisor called 

an ambulance. EMS arrived and took petitioner to Brooklyn Hospital for treatment. Approximately 

two hours later, petitioner returned to the 84th Precinct and completed a line-of-duty injury report. A 

witness statement, an Injury and Illness Incident Report and an Aided Report Worksheet and 

AidedAccident Report were also completed. The line-of-duty injury report stated that petitioner fell 

down the stairs resulting in injury to lower back, left hand and left ankle. A photograph of the stairway 

where petitioner fell was also taken and kept with her line-of-duty incident report. Petitioner now 

moves for leave to serve a late Notice of Claim approximately nine months after the expiration of the 

ninety day period to serve a notice of claim. - .  

Prospective plaintiffs must serve a Notice of Claim against a municipal entity within ninety 

days after the claim arises. See General Municipal Law (“GML”) §50-e( l)(a). However, courts have 

broad discretion to grant leave to serve a late Notice of Claim pursuant to GML §50-e(5). In 

determining whether to grant leave, the court must consider whether the petitioner had a reasonable 

excuse for her delay, whether the delay prejudiced the municipality’s defense and whether the 

municipality acquired “actual knowledge of the essential facts constituting the claim” within 90 days 

after the claim arose or within a reasonable time thereafter. See GML §50-e(5); Strauss v. New Yurk 

City Transit Authority, 195 A.D.2d 322 (1” Dept 1993). It is petitioner’s burden to prove each of these 

elements, including lack of prejudice to the defendant. See Delgado v. City qfhrew York, 39 A.D.3d 

361 (1 St Dept 2005). Although no one factor is dispositive, the court must give particular consideration 

to whether the defendant acquired actual knowledge of the claim within the ninety day statutory period 
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or shortly thereafter. See Justinian0 v. New York City Housing Authority Police, 19 1 A.D.2d 252 (1 St  

Dept 1993). 

Considering all the above factors together, petitioner’s motion to serve a late notice of claim is 

granted. Petitioner’s excuse for her failure to file a timely notice of claim is that she did not 

contemplate filing a lawsuit against the City because she assumed initially that her injury would be 

curable and would not interfere with her future. In fact, as of August 2,20 10, only a week before the 

expiration of the 90-day limitation for filing a timely notice of claim, petitioner’s treating physician 

opined that her prognosis for returning to full duty was “good.” The court finds this excuse for the 

delay in serving the Notice of Claim to be reasonable. However, even if petitioner’s excuse were not 

reasonable, the lack of a reasonable excuse is not by itself fatal to an application for leave to file a late 

Notice of Claim. See Ansong v. City oflvew York, 308 A.D.2d 333 (1“ Dept 2003); see also Porcuro v. 

City ofNew York, 20 A.D.3d 357 (1” Dept 2005). 

Petitioner does show that the City acquired actual knowledge of the claim by virtue of the 

NYPD’s line-of-duty injury report. Although accident reports are usually insufficient to prove that the 

City had actual knowledge of the claim, “where ... a municipal employee is injured in the course of his 

employment, the filing of an accident report ... containing the essential facts constituting the claim, wil 

be held to impart actual knowledge to the City.” Zbryski v City ofhrew York, 147 A.D.2d 705 (2nd Dept 

1989); see also Cuselli v City ofNew York, 105 A.D2d 251,256 (Znd Dept 1984); Cicio v City ofNew 

York, 98 A.D.2d 38 (Znd Dept 1983); Lucus v Cip ofNew Y’ork, 91 A.D.2d 637 (2nd Dept 1982). In the 

instant case, petitioner did file an injury report which contained the essential facts of the claim -that on 

May 13, 2010, petitioner fell down the stairs at the 84‘h Precinct station house resulting in injury to her 

lower back, left hand and left ankle. In addition, to the line-of-duty injury report, a photograph of the 
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step where petitioner fell was also maintained in a file at the 84'h Precinct. Deegan v CiQ ofhrew York, 

227 AD2d 620 (2d Dept 1996), the case that the City cites for the proposition that an accident report is 

insufficient to give actual notice to the City is distinguishable, as that case did not involve a municipal 

employee who was injured in the line of duty. 

Finally, petitioner shows that the City did not suffer prejudice due to the delay in filing a Notice 

of Claim. Where the municipality had actual knowledge of the claim, as here, it is less likely that it 

could have suffered prejudice because of petitioner's failure to file a formal Notice of Claim. See 

Williams v Nassau County Medical Cenler, 6 N.Y.3d 53 1, 539 (2006); Bertone Commissioning v City 

ofNew York, 27 A.D.3d 222,224 (1" Dept 2006). Petitioner brought her petition approximately nine 

months after the expiration of the statutory period, which is a reasonable time thereafter. See GML 

§50-(e)(5); see ulso March v. Wappinger, 29 A.D.3d 998 (2'd Dept 2006) (delay of eleven months was 

held to be a reasonable time after expiration of 90 day period): Moreover, the fact that the alleged 

defect was not transitory makes it unlikely that respondents were prejudiced by the delay. See Silva v 

City ofNew Y'ork, 246 A.D.465 (lSt Dept 1998). 

Accordingly, petitioner's motion to serve a late Notice of Claim is granted. This constitutes the 

decision and order of the court. 

'JUL 12  2011 

NEW YOHK 
COUNTY CLERKS OFFICE 

4 -  

CYNTHIA S. 
ASC, 

F I L E D  
JUL 12 2011 
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