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SUPREME COURT OF THE STATE OF NEW YORK 
NEW YORK COUNTY: IAS PART 6 

CHRISTOPHER LOBO, 

Petitioner, 

-against- 

CITY OF NEW YOW, and NEW YORK CITY 
DEPARTMENT OF EDUCATION; JOEL KLEIN, 

tndax No. 116548/10 

fl 

arbitrator's determination to terminate his employment after a hearing on misconduct charges. 

Respondents mss-move for an order, pursuant to C.P.L.R Rule 32 1 I (a)(7), dismissing the petition. For 

the muons set forth below, the cross motion is granted, and the petition and the p d g  are dismissed. 

I 
I 

I 
In 2001, pditioner became an earth science teacher at Forest Hills High School in Queens 

County, where he workad until his termination in 2010. Mr. Lobo received satisfactory ratings on his 

professional performance roviewa until the August 2007 to June 2008 school year ("07-08 year"). That 

I 

year, Mr. Lobo was rated "unsatisfactory" in, professional attitude and growth, skill in adapting 

instruction to the necda and abilities of hla students; effcct.ivc use of appropriate teachlng methods; skill 

in making leasons interesting; and evidence of student growth in knowledge, skills, appreciation, and 

attitude. The next school year, August 2008 to June 2009 ("08-09 year"), Mr. Lobo rccaivcd unsatisfactory 
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ratings in the same cateBories and in his planning and preprimtion. The unsatisfactory ravIaws were bascd 

in part on observations by Aasistant Principal for Science Karl Hoffman ("A.P. Hoflhan") and Principal 

Saul Qootnick during the 07-08 and 08-09 years. A.P. Hofian and Principal Oootnick obsewed 

petitioner's earth sciunce class on seven occasions.' The mqiority of the observations were conducted by 

both admhistraton, although on two occasions, A.P. Hoffman Independently observed petitioner's class. 

Mer each observation, A.P. Hofhan and/or Principal Qootnick issued a report detailing their 

obsemations and petitioner's shortcomings. In five of the reports, the administratom obscrvcd that 

patitioner failed to use "differentiated instmction.'4 In four of the reports, the administrators observed that 

petitioner failed to ask "pivotal questions," or questions designed to promote critical thinking. Also on 

four occasions, the admMstratm notad that petitioner had either discwed facts imlcvant to the Rqcnts 

Examination or conducted a class discuston or activity on an issw irrelevant to the lesson. In two of the 

reports, the edministrators notcd that petitioner had failed to define words or concepts in his lesson. Same 

of their observations of petitioner's shortcominga were noted on only one o m i o n ,  such as having 30% 

of the class absent; failing to we an overhead projector; fdling to show improvement from the prior 

obstrvation; wasting class time; failing to deal with disruptive students appropriately; having a poor lesson 

"flow" and providing little or inapplicable nota for the students to take down. On one occasion, the 

administratom believed that petitioner should have conducted hia lesson on the density of liquids 

"differently" and noted that he had failed to muntion that there Is water on Mars, 

I The classroom observations took place on December 20,2007; February 25,2008; May 

AP. HofEman dufintd dIffcrentfatcd instruction as a teaching method "designed to bring 

25,2008; Septomber 16,2008; February 10,2009; April 29,2009; and June 1 I ,  2009. 

every aspect of intellect from the class into the lamon." 
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On or about October 2,2009, the New York City Dupar&nent of Education (“DOE”’) sawed 

Mr. Lobo with specifications of incompetence and other misconduct pursuant to Educetion Law 8 3020-a 

Elated to the 07-08 a d  08-09 ycar~. HU ww c h a d  With, &, firlllng to dcquately PKCPUC his 

Iessons; fdling to use accepted teaching moduls and techniques; fdling to use clamroom time efficiently; 

failing to engage the students; delivering unsatisfactory lessons on 8pccific dates; and failing to taka steps 

to improve his deficienciess. 

A hearing before Hcaring Offiwr Lawrenw Henderson took place in the fall of 2010 and 

lasted thlrtan daya until ita completion on November 5,2010. During the hearing, Hearing Officer 

Henderson heard tcstimony from A.P. Hoffinan and Principal Omtnick regarding the observation reports. 

Petitioner testifled fa his defensa. Aa to the admlniatratora’ observations that he failed to use differentiated 

instruction, petitioner testEed either that he had used differentiated instruction but that it was not obvious 

to thc observer, or that he was never provided with a definition of differentiated instruction. Petitioner’s 

other testimony generally wnsisted of dedah of the shortcomings or excuses for the shortcomings. He 

testifled that he did his best to deal with disruptive students. He disputed that he did not ask pivotal 

qucstiona. 

On or about December 3,201 0, Hearing Oflccr Henderson issued a 103-page determination 

(the “Detmnination”). Hearing Officer Henderson dismissed most of ihe charges and focused on 

petitioner’s fdlure to dulivcr sattsfactoxy Ica~om. For the most part, he found that the admidstraton’ 

tustimony mirrored their reports and was generally credible, although he did find that the testimony 

regarding their cridquo of petitioner’s density of liquids lesson was confusing. He also doubted that 
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petitioner was responsible for low attendance rates. Hearing Offictr Henderson found pctltioncr’s 

testimony to be confhing andlor evasive at times. As to petitioner’s testimony regarding his failure to use 

differentiated instruction, Hcaring Officer Henderson sct forth that the testimony was confhimg, 

contradictoly, and generally not credible. Ultimately, Hcaring OHcer Henderson found that DOE had 

established that, on the seven occasions that the admlnlstrstors had observed petitioner’s c l w  over two 

school years, petitioner had delivered unsatisfactory leasons. 

Having found that the lessons wrc unsatisfactory, Hearing Officer Henderson sct forth that 

before dctmmining the penalty, he would examine DOE’S attempts to help petitioner Improve as required 

under Education Law 0 3020-a(4). Based on his review of documents submitted by DOE and the testimony, 

Hcaring Officer Henderson found that, in addition having acccss to staff development daya, petitioner WBS 

provided with assistance before and after cach of Principal Ctootnick’s and A.P. Hofban’s ObserVatIoxu, 

and peer review by RMC Research Corporation, “a privata vendor selected by the Dapmtment and the W’ 

from April 2,2009 to June 2, 2009. Hearing Officer Henderson concluded that given the mourca 

provided to pctitionar, Ma failure to improve with thaw rtsourcas, and his reluctance to admit any 

deficiencies, it was unlikely that petitioner would ever improve and termination was appropriate. 

In his amendad notice of petition, petitioner claims that the panalty of tarmination is 

shocking to the conscicncu and should be vacated. Petitioner arguw that the evidence against him WBB 

entirely subjcctivu because DOE’S witnesses lackd the expertise or Independence to render their 

evaluations; that petitioner provided twenty yeam of satisfactory sewice; that the Determination violated 

federal and state law; and that the disciplinary p m s  is a “charade” in that the hearing of€iccrs am not 
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neutral. 

Respondents cross-move for an order dismissing the pedtion for failing to state grounds to 

vacate the Determination under C.P.L.R 0 751 l(b). Respondents argue that tbe Determination was 

supported by evidence and, under the circumstances, not shocking to one’s saw of fairness. In reply, in 

his own affidavit, petitioner disputes some factual Wings made by Hearing Offlcer Henderson without 

addressing the substantive criticism of his lcsaons. Petitioner fiuthet argues that he was ody provided with 

an tight-weak pcer review and not a ten-wcek peer revicw asquired In RMC’s training manual. Petitioner 

also contends that it was novor made clear to him how to conduct differentiated instruction. 

Under Education Law 9 3020-a(5), an arbitration determination pursuant to disciplinary 

charges can only be vacated under the grounda listed in C.P.L.R. 8 751 1 (that the arbitrator was biased, 

committed misconduct, or exceeded his or her powcr), or if the determination Is not supported by adequate 

evidence, is irrational, or o t h e h  fails to meet “the arbitrary and capricious standards of CPLR article 

78.” 5 1 A.D.3d 563,56748 (1st Dep’t 2008). Additionally, the court may 

vacato a penalty of termination when such punishment is “so disproportionate to the offenses as to be 

shocking to the court’s sense of falmeas.” Id. at 569. 

On a motion to dimiaa a special proceeding, the court must “dctmine only whether the 

facta BS allepi fit within any cognizable legal thm~~ . ’”  IQlExanEiao Xu v. New Y o r m  J h ’ t  d 

Htalth. 77 A.D.3d 40,43 (1st Dep’t 2010) (citation omitted); 

Bd of 

&Q, ID re Y & 0 (NW. 

Plz. Conda. 278 A.D.2d 173 (1st Dap’t 2000), Accordingly, “the court must af€ord 
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to credibility fmdings arc not cognizable arguments on a petition to challenge a detcdndon after 

arbitration pursuant to Education Law 8 3020-a. &b tt Be- v. War& 70 N.Y.2d 436,443 (1987); 

lare Tasch v. Bd. 3 A.D.3d 502,503 (2d Dep't 2004). Petitioner's argument in reply that he was 

not given proper resources to help him improve m o t  bc considered by the court. & w a i n  Y. New 

27 A.D.3d 273 (1 8t Dep't 2006). 

In light of Hearing Ofncer Hmdcrson's findings that petitioner was undarperforming as an 

educator for two straight yam, even after king offercd resources to improve, pedtioner cannot argue that 

the penalty of termination was unwarrantad. & Ip re -ville C- * 17 

A.D.3d 823,82425 (3rd Dep't 2005). Since petitioner has failed to sufficiuntly allege cognizable causes 

of action in this petition, it is hereby 

ORDERED that the cross modon to dismiss is grant&, and it ia M e r  

ORDERED and ADJLJDOED that the petition and the proceeding are dismissed. 

Dated: July q, 201 1 - JOAN . LOBIS, J.S.C. 
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