
Yee Sing Li v Educational Broadcasting Corp.
2011 NY Slip Op 31953(U)

June 30, 2011
Sup Ct, NY County

Docket Number: 115948/2010
Judge: Paul Wooten

Republished from New York State Unified Court
System's E-Courts Service.

Search E-Courts (http://www.nycourts.gov/ecourts) for
any additional information on this case.

This opinion is uncorrected and not selected for official
publication.



- -  ~ 

SCANNED ON 7151201 1 

-against- 

fendaot to dismiss. 

[* 1]



2). In July 2OO8, 0 

ed plaintiff’s buttocksi in th rqsence af and 

In October 2008, plaintiff reported Qutierret igcrjminqtory con 

kqthleep Schultheis (Schultheis) [ / d3 ’  r( 14). 

Plaintiff claims that defendant dld pat proper‘jy investigate his Clalrna., In rwpon$ei 

R, Shapiro (Shzapiro), Vi rsoident of d$fmd ‘s Human R e s o w  

radecegspr, Marc Mo 

Plaintiff’s allegations ... the day ilfter he received Plaintiff’s complaint’’ (Shepird Affidavit, 7 6). 

employee wh9 w 

ough no one carrg 
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employee is hafagsing you when the qhargs cob1 
factual cqqlcj $e ti 

Plaintiff contend6 th this e-mail c;ornrnun/cation was retaliatory in 

threatening and would dissuade plaintiff from making gris\ianoes,ih thk future. He also 

maintains that defendant “failed ta believe my comploint of sexual hdrdgsment because I em ? 

covplaining about another male” (Li Affidqvit, 1 15), hfendgnt CQMtpnd8 

mupication to plaintiff was an explaoatlon of compdny policieb and w , ~  rrot 
4 

gdverse action. 

In December 2008, plaintiff received his performance evqluation. Plaihtiff claims that 

this evaluation was flotiaegbly diWereht than the prior evaluations that he rewi  

ingtance, for the years 2002, 2004, 2006 and 2007, accqrding to plaintiff, !ha r m e i h d  “stellar“ 

petformance evaluatiwa (0al4lplaIhtl 1 I): Plainti 

lower then he deserved, due to defandqnt’s rcbliati 

e$ that his 2008 ewluatim was 

ards plaintiff for complaining about 

pJaintiff.received a 2, whah is 

qr ‘‘excoeds expstctatidrr 

1 

al leg sf d I y ha ra 
I 
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parform a work assignment which another employee Bllegodly described as ‘‘EwlW 

with error$’ (CQmplalnt, 7 17). AI$ 
1 1 

February 2009, direstor, Bob French 

not plaintiff‘s supervisor, purpoWlly exclaimad to piahtiff, ”how do ysu like yaur new pos;tldhl4h 
, . (  

life? Being bent pverl” (M, ,  7 18). Plaintiff further notes that, in retaliation for his complain 

was not invited to departmental meetings that he dewwed to be a part of, and that hs was 

ked to petform “menial” tasks such ,QS b 

ahtiff had allegedly never been assigned to porfort-n such tasks. 

g ta w r i e r  (Id., IS } ,  Prior t0 Fibrus I ,  

1 

Defendant states that plair‘itlff cannot egtabliih causation between plaintiff’s complalnt 

and this alleged new treatgent, Defendapt further maintains that plaintiff was nQt wsigned to 

perform any tasks outsid& of his job descriptiop,wndtthat plaintiff‘s alleghtlons are not advers 

+ 

’ 

actions within the meaning of the NYSMRL And the NYCMRL. 

Plaintiff took a IQavg of absence from hi yment, from May 2009 to ALlgust 2009 

and from August 2009 to December 2009, Q b  to anxiety and depresgion resulting frQm 

hdaht‘s dllsg&d discrimipat‘0 p4t. Although slill employed  by^ 

gn and anxiety as B result gf defendant’s 

lleged discriminatsry ahdh rgfa 

I 

Y$ljRL and NYCMRL. 

gr an  order di9miss.l 
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claim for hostile work environment. under the NYS and thb NYCHRI. 
I ,  

DJSCU8SlON' n /  

1 .  pismissal r 

On a motion to dismiss pursuant to CPlJ 5 321 1, the facts aS allege 

are accepted as true, the plaintiff is giveh the benefit of every possible fworable infpren& atid 

' ths coufl must detertnlne elmply Whethd he,ferot$ allqged fit Within amy cqrrizaQ1 

. T Bank Central Asia v ABN AA&6 @a04 N, V., 391 AD2d 373, 375 [I st Uept 29031; see 

Mendelovitz v Cohen, 37 AD3d 670, 671 [26 Dept 20071). 

II,, Plaintjff's Sgnara te Clsims for Sex D i s c r i m i o n  sed.Hostile Wnrk E nvlronrl)rlG . .  . 

Plaintiff has nqt set fwth sufficirisht 

ork environment claims. All of her getxier- 

laintiff's] independent 61 

Pursuqnt tO NYSHRL, a8 $et f 

st qn individual in th 
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As under Title VI1 df the Civil Rig 
I >  

~ x u q l  harassment that regults iq a, ‘‘hpstlle or ab 

form of employment discrimination (Meritar Savings Barlk, 

[1986]). The standard for proof for discriminatiqn and rstal 

NYSHRL is the same for qlaims brought u 

rp., e50 F Swpp 2d 249,258 [GD NY, 2 

r Title VI1 (Maher v Alliance Mortgage 

I 

A hostile work environment is presertlt whm “the workplace is permsated with 

discriminatory intlmidation, riqiicule, and insult that is W-ficiently severe or pervasive to alter the 

cgnditions of the victim’s employment and create +n abusive working envirotmient [leteriw 

quotation rnilrks and citation omittddl” (Forb@ v J uild for the Blind, 3 NY3d 295, 31 0 
I 

[?041) 1 

“Whether a wgrkplaae may be viewed abusive --from both a, r 
I 

person’s standpbint as well gs fra’m the victim’s su ctlve perspective - can be detel‘mlned 

CQnsidering the totality o 

w York State Division Qf t/u AD2d 44, $1 [4th Dept 19961). These 

m s t a n ces 1 n cI y de “ f req ue PI Conduct; Its severity: whether it is 

qically threatening dr.tIurnil 

damably interferss with 4 

ive utterranoe; ahd wtlether’iit 

omitttsd]” (Forrest v Jewish’Gui&/ for tha B/ir?d,.3 

rks or oocagioqal episodes of harasswept will 

ork environmknt; in order to be aptlonable, thB @ffbr;rstve,6 

Father Belle Community Cent w Qivision of Humgn 
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1 

Applying the above legal ,atirndardG to th resent cgse, plaintiff‘s h05tilq 

qnvironmgnt Claims fail because they do ,nut ria6 to the level of dcbnable hdrdssmeht 

sex. As set forth in the facts, plbintiff complains that he was twched on the at‘m ~ n c e  a 

buttocks once, by the same emplgyee, who said something that defendant perceived as 
I 

sexually harassing. Another employed alsq said something that plgintiff perceive3 as bdh , I  

t 

While plaintiff may have been wpoa’ed tQ a ‘‘mere offensive utterance” on a few 

ot;casions, a reasoflable person cannot find thslt ptaintiff has subject to a hostile wwk 

environment (Brennan v Metropdiferfl Operg Assooiafiqn, Inc., 284 AD2d 66, 72 [’I st Dept 

Mareover, while plaintiff b@libv& th4t h 

“[a] work environmen 

MafrQpQlitan Opera 

[l]n Order to bet actioneble, the  lincidqntg of 

harassment must occur in cgnaert or with 

ntiff‘s arm and to 

otality of the circum 

rk City Tranqit Authwify, 62 AD3d 

sive eowmlepts 

e]; Quinp v Gpen 

de of hqt i le work envim 

I 
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''sleekest ass" in the office ahd he deliberately touuhad her  breasts with pap 

F@Q~J v New York State De@~r"tment ~f ~ r i "  & lFinap@, 1999 WL 2255 

LENS 541 5 [SD NY 19991 [at least 10 t a pp rop r'i ate co nvgrszlt ions, four i nst andes, of 

offensive tsuching and invitations to drink6 qqd meals not severe and pervasive]; compare 

Raniola v Bratton, 243 F3d 610, 621 [2d Clr 20011 [findinq a triable issue of fact 

I 

ted that, over il period af two and a half 

Arks, workplace sabotage, diapropofliq 

re', stw w8s subjected to offensive4 

lY burdonsgme work assignments, 

gerious public threat of physical harm]), 

Moreover, a6 $et forth by defendant, if plaintiff believes that Gutierrsz's conduct 

lcon$titutes farcible touching, thee the State of hew Ygrk may prosecute Gu 

alleged misdemeanor. The Court of Appeals held that "[d]n employer c 

, for an employee's dixriminatqy act un 

ion Of Human Rights v St. Elizabe 

encourage, condone or apRrkve G 

A c m  rd i n g I y p I a i n t i ff's N Y !3 

u$e of actign is dismissed. 

'As a resqlt of revisions to the NYCH 
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nterparts (Barnurn v New York @ity Trqnsit Author& 62 AD3d at 738), Pursudnt 
P 

RYCHRL, as stated in Adrhihistrative Code Q 8-107 (11) (aJ, it is q r ~  unla-pfllt discfirni 

practice for an employer to refuse to hire or employ or to fire gr to discriminate agai 

individual In the terms, conditions br privileges of employment becallse sf the individuql’s 

gender. Analysis of claims under the NYCHRL is to be indepwndent of analysls 

NYSMRL, and the ~our t  must evaluate the claims with regard for the NYChRL’s 

pd remedial” purpose$ (William$ v New Ysrk City HDu$ing Authority, 61 AD3d 62, 66 [Ist D 

20091)L 

Under Williams, the test for dismlsslng a NYCHRL hostile work environment alaim is 

whether “the alleged disqrirninatory conduct in quest 

$ituetian, but one thqt could o 

es not represent a ‘b 

y a trler of fact a$ r 

However, despite 

lqw doe$ nat “oporate as B 

Applying the stzlnda nt case, plaititiff‘s allegations with 

’deftendant discrirnirrated a 

hvironment claim under the NYCHRL wtl 

la1 inconvenietwes”]). 

I 
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’ >  

Accordingly, plaintiff. cannot state a :viable cl;rim under ths. NYCHR 

puse of N i o e  is dismissed. 
, I  

V. Plaintiff‘s Claim$ for Retaliation a e  r the NYSHRL and NYC ,HRL: 
9 ,  

The Court of Appeals has held that “it is unlawful to retaliate against qn employee for 

opposing discriminatory practices” (Forrest v Guild fbr the Blind, 3 NYgd Qt 312). 

nalyzing claims for retaliatiorl, cqurtg apply the burden shifting test as set 

ouglas Corp. v Green (41 1 US 792, 802 [1973]), which places the “iqitial burden” for 
I *  

establishing a prima facie case of retalldtion Qn the plaintiff, Clalms for retaliation under the 

NYSHRL and the NYCMRL are analyzedcln the same manner as those under Title VI1 

(Middleton v Metropolitan College ~ f N o r v  York, 549 F h p p  2d 369, 373 [SD NY 2608]), For d 

plaintiff to successfully plead 3 claim for rotlaligfion, he/she must demonstrata thdt: (1) she ha5 

ehgaged in protected activity, (2) her employer 8 $ware that she partlGlpated in such activity, 

(3) she suffered an adverse employment action based upon her activity, and (4) there Is a 

I 

1 

m a l  cannection between the protected activity &Id the adverse action (Forrest v &wish Guild 

the Blind, 3 NY3d at 313). 

“Protected activity” refer$ tb “96: keh to ptotast 91“ appose statutorily prohibited 

/q) lnc., 612 F supp 2d 289, 3 

However, as demorrstrated b 

dverse employment actions. An ‘hdvqrs 

materially adverae chan 

might be indjcgted by 
ldehced by a ddoreade 
f q rn$terial 106s of 
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, I  , ’  

I -  
, ’  , , ,, ’ ’ .  

benefits, s ign i fh  
indices unique to 8 

[internal quotation mark$ anb c 

rial re$por@bilities, or other , 

(Hunt v K/@ih, 201 1 VvL ’ 

, I  851876, 5, 201 1 8, *14-15 [SP NY adyl]’ 1 
I 

I 

’ An adverse employment actioq is defined the same ie the NYCHkL as in the NY8HRL I 

(Bermudez v City of New York, 201 I WL 1218406, * l Q ,  201 1 US Qlst LENS 33807 at 28). 

Adverse AGtioes: 
I 

I 

Accwding t9 plaintiff, aftal‘ he qpl+pplained to defendant about Gutierrez’s c 

human resour‘ces sent plaintiff a “threwtenlrig” errnail, which was retaliatory and would deter 

plaintiff from making future grievances (Li Affidavit, 13). 

AccQrding to Shapiro, human ~ ~ G Q M T C B S  launched 8n investigation 8s soon as plaintiff :, 
voiced his cpmplaints. Shapiro ngted th6t 

I lack of corroboration, defend bout cjefarqdant’s gnti-disqrlmlnatlon 

rassment policy and issued him q final,warnlp 

As evidenced, defendant adeauatel 

investigation, Morales e-mailed plaintiff an 

employees will be penalized 

ted plaintiff’s daims. As pdrt gf this 

, thgt, as per company polioy, 

bnq, However, defendgrit’s 

any policy dges not 

grdly be Gonsidered “threatening.” As st 

ist LEXlS 14918, at *15), “the applicatio 

h~ployea], without mora, dg 

t v Klein (901 I WL 651 876, 
I 

r’s] diqciplinary,policiq$ 

rks and citation dmitted],” A6 such, pl 

o e-mail he received from human r 

met his burden and can 

Plaintiff a l s ~  allegeg, 

pertah meetings. Plaintiff fu 

Pqgarll of 13 
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Plaintiff has no 
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