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Kathleen Sohulthels (Schulthels) (/d 11 14)

Plalntlff c|a|ms that defendant dld nOt properly mvestlgate his olalms ln response. ) |

i at her predeceseor,l Merc Morales (Moralee) “|mme<;liately Ieunohed an mveetlgatlon into -

v Plalntlff s allegetlons the day after he reoelved Plalntlffs complaint" (Shaplro Affldawt 1 6)

n h‘lm and Morales In the | -

In yow reference below to?l -
QUoted me and inconvenlently mitte

» "and, accol“dlrlg 10
y' oould resull: in the oomplemant’s termlnatlon

o
K~ K




| emp'oyee s harass‘“g you when the charge could hpt be prove R
factual could be: dangerous (id.): | | :

 Plaintiff contende thet th1s e-mall cemmunlcetnon was retallatory ln tt ag‘_ ‘\Wee S
o . threatemng and would dlssuade plalntiff from makmg grlevenoes m the future He also

| _malnteine that defendant. "fetled to beheve my complelnt of sexual harassment because l.am a

i 'male complaimng about enbther male" (Ll Afﬂdewt '[[ 15) Defendant contende that‘ thls

‘ ‘:‘mmunlcatlon to plaln’uff was an explenetlon of compeny poIicIee and was not a rretallatOry
" adverse action. |

| In December 2008 plaintlff received hIS performence evaluatlon Plemtlff clalms that o o
:thlS evaluatlon was notloeebly dlffer‘eht than the prlor evaluatlons that he reeelved For |

\‘instance for the years 2002 2004 2006 end 2007 eccordlng to plelntlff <he recelved "stellar \‘

. ‘performance evaluatlons (Oomplalnt ‘[] 11) Plalntlff belleves that his 2008 evaluatlon wes
L ‘lower then he. deserved due to defendant s retalletlon towerds plalntlff for complamlng about

-4"‘;‘pjamtiff recelved az whloh is

e Gutlerrez s allegedly haresslng conducti on e’\scele of 0

V[Plauntiff] performe _ :
i andwithiar positive and-: wr!l g attutude ‘He takes on, ne, ¢ ; 3
‘and oares ebeut”:the m|ssJo, ’df tHe prganizatlon Although

idmplamlng about Gutlerrez s eohduct For example, in February 2009 plamhff We 5 @8
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f,perform a work aSSIQnment Wh'Ch another employee allegedly descrlbed as “extre wmrk filled e :

; f_‘;‘_w|th errors" (Complaint, T 17) Also |n February 2009 a dlrectOr Bob French (French) wh'

N not plaintiff's supervisor, purportedly exclarmed to plalntrff "how do you Ilke your new poswtlorr in -

I|fe’? Being bent over!” (/d., || 18) Plalntlff further notes that, in retalratlon for hIS complalnte, he

was not |nV|ted to departmental meetings that he deserved to be a part of and that he wes

“‘ -aeked to perform "menral tasks such ae being a couner (/d ﬂ 19) Pnor to February

“‘plalntrff had allegedly never been assigned to perform such tasks.
Defendant states that plaintiff cannot estabIISh causatlon between plamtlff’s complalnt -
~ and this alleged new treatment Defendant further maintalns that plalntlff was not assugned to ERTR

perform any tasks out3|de of hIS job descrrphon andrthat plalntlff's allegetlons are not adverse‘

actrons within the meenrng of the NYSHRL and the NYCHRL

Plalntlff took a Ieave of absenCe from hls empldyment from May 2009 to August 2009"

\ and from August 2009 to December 2009 due to enxrety and depreeslon resultlng from

‘hdaht 5 allaged dlscrlmrnetOl’y and reta1 "‘tory ‘onduot A'th°U9h still e”’p'°y3d oy

N defendant plaintlff °|3|m3 tO SU” suffer from.de presslon and anxiety as a result pf defendant s
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‘ clalm for hOStlle work enwrenment under the NYSHRL and the NYCHRL | o " ‘:’fl"
| | g IISCUSSION S / o

- L._Dismissal

On a motion to d'sm'ss pursuant t° CPLR § 3211 the faots as alleged |n the complamf SR

are accepted as true, the plamtlff is given the beneflt of every possuble favorable mference and c i

‘(P T Bank Central ASIa vABN AMR‘O Baﬁk N V 301 ADZd 373 375 [1st Dept 2003] s686 alsa-‘;,

Mendelovitz v Cohen, 37 ADBd 670 671 [2d Dapt 2007])

te CI‘ ‘lms for Sex Dle rimins

Plalntlff has not set forth euffiment facts to‘ have separate clalms of both dlscrlmlnatIOn

. based on'sex and hostlle work enwronment Plalntlff alleges that he was subject to a hostlle ‘

work enwronment based on the fact that he Was male and subjeot to discrlmmatlon baSed on

o ﬁthe fact that he was male (see e. g Bermudez v Olty of New York 2011 WL 1218406 *24 201 1

: nduvndual s gender




As under Title VII of the Crvtl Rughts Act of 1964 42 USC § 2000 et seq Tltle Vll)

WOrk envrronment \‘,__M_'prctmblted ésia':- o

- t‘,‘:‘,j"ﬂsexuel harassment that results tn e "hostlle or abustve_
'\,“;:form of employment dlscrlmlnatlon (Mer/tor Sawngs Benk FSB v Vinson 477 US 57, 66 T
[1986]). The standard for proof for dlscrlmmatlon and retahatlon olelms brought pursuant to

- NYSHRL is the same for olarms brought under Trtle VII (MahervAlllance Mortgage Banklng o

”Cono 650 F Supp 2d 249, 259 [ED NY 2009]) IR i i:,
L A hostlle work enwronment ts presemt when “the workplace i§ permaated wlth

h“dlscrlmmatory mtlmldatlon rtdlcule and msult thet |s suﬁiciently severe or perveelve to alter the C ‘
‘ cond|t|ons of the victim's employment end create en abuswe worklng enwrortment [lnterlor : o
‘ ,‘;ﬁiquOtatlon marks and 0|tat|on omltted]" (Forrest v Jewrsh G‘uild for the B//nd 3 NY3d 295 310

. [2004»
| "Whether a workplaoe may be wewed as hoStlle or abusrve -~from both a reesonabte

| 'person s standpomt as well as from the vrotlm s subjectlve perspectlve — can be determlned

y 'conslderlng the totallty of the C|rcumst‘ hces" (Metter of Fether Belle Community Center\_

v New York State DIVISIOH of Humen R/ghts 221 AD2d 44 51 [4th Dept 1996]) These
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Applylng the above legal standal‘ds to the present case plalntuff's hostlle work :,'\' i} »

-envrronment clalms fall because they do; not rlse to the Ievel of eotlonable harassment based on\\,‘:
.y | Tw.f}sex As sat forth in the facts, plelntlff complams that he was touched on the arm once. and
. buttocks once; by the same employee who sard somethmg that defendant perceived es

sexually harassrng Another employee also sald somethlng thet plalntlff percelved as belng"” B

"scnmmetory

Whlle plalntlff may have been exposed to a "mere offensuVe utterance on a few
E ,occasmns a reasonable person cannot flnd that plslntlff Was subject toa hostlle work
‘envlronment (Brennan v Metropolltsn Opere Assooratron Inc 284 AD2d 66 72 [1st Dept
.2001). -
“Moreover, wh|le plalntlff belueves thet he vyes subjected toa sexual assault by Gutlerrez L

| ‘,“[a] work envrronment W|ll be consldered hostlle lt.atreaSOnable person would heve found it to -

‘ ‘be so and lf the plalntlff subjectlvely so percelved lt (Brennan v Metropolltan Opera ¥

AsSQCIat/on Inc 192 F3d 310 348 [2d orr 19991 I]n order to be actlonable the lnoidents of s

;harassment must oceur in conoert or W|th a.iregul ty that cen reasonably be termed pGNBSIVS

;(Ham,/ron v Bally of SWItZ‘@I‘/é!I‘J | 200 ”V‘wt sz 50‘ a 2005 us Dlst LEXIS 9319 *27 [so NY‘

‘05]‘[lnternal quotatlon marks and'oltw, I |tted “__Gutlerrez, an emplOyee Stroked

etntrff’s arm and touched plalntlff's buttocks once - As such no rat|onal fact flnder?[o‘ uld

o) ,clude thet these sllegetlons consrderlng the tlme period |n whtch they occurred the ‘

totallty of the crrcumstances could alter the condltlons of the plalhtiff s employment so es to

create a hostlle work enylronment (see 6. g. Barnum v New York Clty Translt AuthOrlt_y, 62 ADBd- o

36 738 [2d Dept 2009] [touchlng thlgh pattlng‘ ”‘uttooks offenswe comma:n

parvaslve] Qurnn v Green Tree Cred/t Corp 159 FSd 759 768 [Zd Clr 1998] [f|r1 n¢
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"sleékest ass” in the offlce ahd he dellberately touohed her breasts with paper

| ;I‘\_LEXIS 5415 [SD NY 1999] [at Ieest 10 to- 15 Inapproprlate convereatione four lnetanCee of

- offensive touching and |nV|tat|ons to drmke end meale not eevere end pervaetve], compare

'steted that over a perlod of two and a helf yeere‘

e .-i,remarks workplace sabotage d'SPFOPC"‘t'Qthe'Y burdensome work asstgnments and one

:.,conetltutee forcible touchlng then the State of New York may prosecute Gutterrez for this
‘:’.elleged mlsdemeenor The Court of Appeale hae held thet "[e]n employer cann‘ot tbe\_held llable_“

:"ffor an employee e drecrlmlnatory ect unlees the émp oyer became a party to It 'by\enco'uragmg.

‘IV New York Cltv Human quhte Lew

:;wee holdmg]

Gregg v New York State Deper‘tment of Texet/oﬁ & Fmanoe. 1999 WL 225534 1’999 US Dtst

Raniola v Bratton, 243 F3d 610 621 [2d CIr 2001] [findmg a trrable |esue of fact where plemt|ff

’ She Was SUbJeCted to oﬁenslve@d |

ISerlous public threat of physmal harm])

Moreover as set forth by defendant |f pleinttff belleves that Gutlerrez S conduct

| People v Nuruzzemen u

35

{‘2005 NY Sllp Op 25185:[Cr|m Ct NY Gounty 2005])

Accordtngly, plamtlff's NYSHRL hoetlle WGI‘k\ envlronment clarm set'f‘torth lh the thlrd:g

e‘uee of actton |e diemleeed

Asa reeult of revtelone to the NYCHRLJ zo‘ds‘through the Locel Civ\ ”‘Rig‘hts

L ,ee’g_ée ef 13




- Qounterpa rts (Barnum v N eW York @,ty Transﬂ‘ Author/ty, 62 AD3d at 738) Pursuant to |
e NYCHRL as stated in Admlmstral;lve Code § 8 107 ( ) (a 9, it is an. unlawful dlscl'lmlnator‘y

prectlce for an employer to refuse to hlre or employ or to flre or to dlscrlmlnate agalnst an b

lhleldual in the terms, condltlons Or‘ prlwleges of employment beoaUse of the |nd|V|dual s ‘

gender AnaIyS|s of. cla|ms under the NYCHRL is. to be mdependent of. analysls under the B

end remedlal” purposes (W/I//ams v New York C/ty Housmg Authority, 61 AD3d 62, 66 [1st Debt
‘2009D B B
Under Williams, the test for dlsmlsslng a NYCHRL hostlle work environment olelm ts .

'oes not represent a borderllne /l |

. 'whether ‘the alleged dlsorlminatory conduct |n question g

sltuatlon but one that could only be reasonably lnterpreted by a trier of fact as representmg no i

. more than petty sllghts or tnwal lnconvenlenoes" (Id ‘at 80) However despite the broader

appllCthOl‘\ of the NYCHRL W//I/ams also recognlzed that the law does not: "operate as a

eral cwlllty oode” Iq at 79 [lnternal quotahon marks and cltatlon omitted])

\ ”respect to. the gendor-based cortduot oan;‘alsQ be reasonebly lnterpreted by a trler in fact to be L

K ’Pag‘e;9 of 13

,‘FI*NYSHRL and the oourt must evaluate the olalms Wlth regard for the NYCHRL' “uhmguely brf"'l"’ _;“" o

Applying the: standard set forth |n Wllllams to the present case, platntlff's allegatlons wtth - |
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Accordlngly, plalntlff cannot state a <V|able clalm under the NYCHRL and the fourth
" cause of action is dismissed, : | SR

V. Plaintiff's Claims for Retaliation under the NYSHRL and NYQHRL

The Court of Appeals has held that "lt is unlawful to retahate agalnst an employee for SRR

opposmg discriminatory prectrces” (Forrest v Jew/sh Gurld for the B//nd 3 NY3d at 312) When o

\enalyzlng clalms for retallatlon courts apply the burden Shlftlng test as set forth in MoDonn‘_ _

Douglas Corp. v Green (411 US' 792 802 [1973]) whlch places the “|n|t|a| bUrden" for
~ establishing a prima facie case of retallation on the plalntlff Claims for retaliation under the

- NYSHRL and the NYCHRL are analyzed in the eame manner as those under Tltle VIl

' (Middleton v Metropolltan cO//ege of New York 545 F supp 2d 369, 373 [so NY 2008]). For a a )

| ‘plalntlff to successfully plead a clalm for retallatlon he/she must demonstrate that; (1) ehe has

: ehgaged in protected actlvlty, (2) her employer wes aware that she partlclpated in such actlvrty, :'\

(3) she suffered an adverse employment actlon baSed upon her aotrvuty, and (4) there ls a

A

for the Bllnd 3 NYBd at 313)

‘Protected actMty refers to "eot|o . t ken to protest or oppoee statutorrly prohlblted

TN .f‘u‘dlscnmrnatlon (Asp//a/re v Wyeth lﬂhermeceut/ce/e, lnc 612 F Supp 2d 289, 308 [so NY

_\_2009]) In the present case taklng the evldence m]plalntlff‘s favor plalntlff has eetabllshed that

hev was. engaged ina protected ectlvlty and that*:the employer knew Of lhls EC“V“Y' '
--‘T;:e‘ornpleumng about allegedly being touched mapproprlately by amthﬂr °°'W°”‘e’

However as demonetrated below plemtlfl Cannot demonetrate that he sutfered any

ad‘verse employment actlons An' “adverse‘employment actlon is deflned ae follows

 An adverse employment actlo' 8: a materlally adverse change |n
- the terms.ahd ‘¢onditions of an- |ndiv|dua| s employment It is- rnore

‘ dleruptlve than a niere lnconvenlence and- mlght be indicated byua
*termination of employment a demotlon evidenced by a decrease
. in wage or salary a Iess dlstlngwsh ’ 'tltle, a materlal loes of
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’"aueal connectlcn between the protected actlvlty and the adverse actlon (Forrest V. Jewrsh Gulld ‘, “
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| beneﬂts mgmﬂedntly dlmlnlehed matenal responsibllltles orothEr

S . indices unique to a.particular situation (Hunt v Kigin, 2011 WL~

Cug o 651876, 5, 2011 WS Dist LEXIS 14918, *14- 15[sD NY 2011]
LT linternal quotatuon marks and cntatlons omitted]). \

| .

L An adverse empIOyment action is. deﬂned the same in the NYCHRL asin the NY$HRL -

. (Bermudez v Clty of New York, 2011 WL 1218406 *10, 2011 US Dist LEXIS 33807 at 28)

“t.\ I
)

\, ‘\;Adverse Actions: .

Accordtng to plamt;ff after he Qomplamed to defendant about Gutlerrsz § conduct

human resoutces sent plalntlff a threatentng" ermall whlch was retallatory and would deter
plamtn‘f from maklng future grlevancss (LI Affldawt 1] 13)

Accerding to Shaplro human resources launched an tnvsstlgatlon as’ smon as plamtlff

"W.v0|ced his complamts Shaplro noted that hUman resouwes spoke with several people who

“ lack of corroboratlon defendant stlll counseled Gutlerrez about dsfendent s antl dlscrlmination

and. harassment pohcy and issued hlm a f|na|)waming.;gt' '

\ a\rks and C|tat|0n emltted] As euch pl

A fter he ‘Omplalned about Gutis oz con 'ustf » y

certaln meetmgs Plalntlff further contends

. eﬁéé‘?hbf«1;a o
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