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SUPREME COURT OF THE STATE OF NEW YORK — NEW YORK COUNTY

 PRESENT: __ HON. PAUL WOOTEN PART._7
‘ ~Justice ‘
PHYLLIS HORSLEY, © . pExNo.  119063/2006
Plaintiff, ~ MOTION DATE

- agalnst-

_ | | MOTION SEQ. NO. 004
R.S.M. REALTY COMPANY, R.S.M. REALTY CORP.,

‘ROBIN REALTY, LLC, 1465 THIRD AVENUE, LLC, MOTIONCALNO. __
1465 THIRD AVENUE RESTAURANT CORP., Fl L E D
GEORGE A. BOWMAN, INC. and ARRIBA ARRIBA

' MEXICAN RESTAURANTS, INC. d/b/a ARRIBA
- ARRIBA, JU‘L\OSZU"

Defendants.
NEW YORK

The following papers, numbered 1 to 5, were read on this motion for MW]G&E&W QfF'CE '

defendant 1465 Third Avenue Restaurant Corp., pursuant to CPLR 3212

'PAPERS "NUM_E.!ERED -
Notice of Motion/ Order to Show Cause — Affidavits — Exhibits ... ) 1 '\ |
. Answerlng Affidavits — Exhibits (Memo) ‘ 23
'Replylng Affldavits (Reply Memo) 4,5

o erssaMdtlon: ] Yas\v.No

M

ThIS is a negllgence trip- and fall action by plalntlff Phy”IS Horsley (* plaintiff') to recover

: damages for injuries she allegedly sustained when she trlppad and- fell on a su:tawalk abuttlng
two bundlngs located at 1465 Third Avenue (*1465 Third’ ) and 1463 Thlrd Avenue (“1463 |

- ‘Thlrd”) New York New York purportedly due to a helght dlfferentlal and a’ seam or ‘groove”

in the mdewalk Defandants are R S.M. Realty Company (“R 8. M Co ") R S M Realty Corp.

_("R S.M. Corp."), Robin Realty, LLC (“Robin”), 1465 Thlrd Avenue LLC (“1465 LLC"), 1465

[ . .

‘ ‘Thlrd Avenue Restaurant Corp (" Restaurant Corp ’), Georga A Bowman, |n¢ (‘ Bowman") and |
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o \jTh|rd; photographs of the accident scene; and the bill of partloul’

Arriba Arriba Mexican Restaurants, Inc. d/b/a Arriba Arriba ("Arriba Arriba Restaurant’l).1 At the

time of_ the incident, 1465 Third was owned by 1465 LLC‘a_nd leased to Restaurant Corp., and

1463 Third was owned by R.S.M./Robin and leased to an entity that is not a party.to this action.
Plaintiff alleges in the bill of particulars that Restaurant Corp., 1465 LLC and ‘

R. S M./Robin were negligent in failing to maintain and repair the sidewalk where the |nC|dent

| occurred. In therr answer to the second amended complaint 1465 l_LC and Bowman bnng a

Cross-clalm agalnst Restaurant Corp. seeking ln\demnlfrcatlon and contrlbutlon in the event that

| plalntlff obtalns a Judgment agalnst them, on the basis that any damage sustained by plalntlff

was due to Restaurant Corp.'s neghgence The Note of Issue was filed on April 26, 2010

Before the Court is' Restaurant Corp.'s motion for summa_ryljudgment, pursuant to CP;LR 32\12“

seeking dismissal of the complaint and all cross-claims as ag‘ains:t it on the g’rounds that: (1)

l :f“Restaurant Corp,, as lessee of 1485 Third, had no duty to maintain or rep’air\thesldewalk; 2) . .

‘ “ plamtlff has falled to adequately identify where she fell or the cause of her fall and (3) o

.f Restaurant Corp. dld not create the alleged defectlve condition or have actual or constructlve
notlce of a defect rn the srdewalk Plaintiff has responded in. opposmon to the motlon and 1465

e -:'LLC; and Bowman have also flled an opposmon Restaurant Corp has flled reply papers

BACKGROUND -

“In support of its summary;udgment motlon Restaurant Corp submlts inter a]la. an

N _ aﬁ‘ldavlt of its: Vice-President, Eugene Lennon (“Lennon”); plalntlff's deposltlons a depos|t|0n of
| Robert Von Ancksn (“Von Ancken”), a principal of 1465 LLC a deposmon of Eugene Lennon

| '(“Lennon") the owner of Gael Pub the loase between 1465 LLC and Restaurant Corp for 14651 S

5 ‘F’Ialntlff submlts no -

- eVIdence in opposltlon and relles upon the exh:blts submittad by Restaurant Corp ln Support of\‘] o

N ‘lr«.u,‘_.

IR.SM. Co R S M Corp. gnd Robln are referred to collectlvely as "R S M /Robln The aotlon a8 agamst
Arrlba Arriba Reataurant has been dlscontlnued o o
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their_opposition,' 1465 LLC and Bowman submit portions of Von Anoken’s deposition; the lease
for 1465 Third; and their answer to the second amended complai_nt; _‘The fallowing faots are |
undisputed.

A. The Incident

According to plaintiff's deposition testimony, on August 22, 2006, plaintiff was walking

on the sidewalk between two buildings located at 1465 Third and 1463 Third at around 6:30

p.m. The two buildings were occupied by businesses -- 1465 Third by an Irish Pub known as

~ Gael Pub; and 1463 Third by a Mexican Restaurant known as Arriba Arriba Restaurant. It was

still daylight and the weather was clear.

There were two blocks of sldewalk in. front of the two bundlngs one of which plaintlff

: alleges was more than an inch hlgher than the other. Plarntlﬁ was Iookmg stralght ahead as

she walked and when she reached the section that was htgher she trlpped on the 3|dewalk and

fell to the ground resulting in alleged injuries. She claims that she tripped on a “seam” or

' “groove” in the sidewalk, and described what caused her to fall as follows:

| ‘Q Can you describe the seam?

.
e

A Yes | was walking- and the part. of the etdewalk that l was o
-Ieavmg was a little lower than the sidewalk | was approaohlng and

~ inthat seam in the sidewalk, the sidewalks are in blocks. Inthat .

~ seam in the sidewalk, there was a large flaw and the.part I was '
'approachlng was a Irttle higher, qwte a bit higher than the one. I
left. ‘It caught my foot, it caught my shoe and | oouldn t stay on
my feet" (Not. of Mot Ex ‘O at 10). \

Plalntrff also testified that the portlon of the sldewalk where she feII was a very rough

‘ area like a groove the srdewalk wasntsmooth" (id. at 11) She mdloated that her faII was
- “‘caused by both the grOove that was mlssmg concrete and the he|ght drfferehtial She tdentlﬂed S (K
"the area where the accndent occurred in photographs |nd|oattng that the spot where she fell

. was sOmewhere In the mlddle area

F’Iamtiff was a resident of the nelghborhood and had often walked m the area where the
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C 1465 Third

accident occurred. She had never previously noticed a height differential in the sidewalk, and
was not aware of any prior accidents or complaints about that portion of the sidewalk.

B. The Lease
On the date of the accident, 1465 Third was owned by 1465 LLC and leased to

Restaurant Corp., pursuant to a written lease that was executed on September 22, 2004 (“the

Lease”). With respect to maintenance and repairs of the sidewalk, the Lease provided at

Paragraph 4 in pertinent part:

“Tenant shall . . . take good care of the demised premises and the
fixtures and appurtenances therein, and the sidewalks adjacent .
thereto, and at its sole cost and expense make all non-structural.
repairs thereto as and when needed to preserve them in good
working order and condition” (id., Ex. R).

In addition, Paragraph 72 of Rider #2 to the Lease, which was controlling in the event of

@ conflict with the main lease document, provided in pertinent part:

“Supplementing and modifying Paragraph 4 -- Throughout the
term of this Lease, the Landlord at its expense shall be solely
~responsible for making all structural repairs and keeping in repair
the utility lines servicing the premises and all the exterior of the
© building including the roof, exterior walls and sidewalk. . . .” (/d)

Restaurant Corp took possessnon of 1465 Thlrd |n February 2005 Pnorto taking

, 'possessmn Lennon the owner of' Gael Pub and his business partner William Ferguson the

President of Restaurant Corp., perforr_ned a wsual inspection of the‘_pre_mlses that included
inspecting the sidewalk. According to Lennon’s afﬁdavit they did not' obserVe any cracks or

defects in the sldewalk at that trme Lennon was also present at the premlses f0ur to five times

" oper week around the time of plalntlff’s acmdent and never observed any defects Or cracks in

the sldewalk prior to the date of the accndent l.ennon Was not aware of any prlor accndents

o _resultlng from a cracked or broken su:lewalk near the front of Gael F’ub and had not recelved

- any complamts regardlng the sldewalk
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Lennon further stated in his affidavit that Restaurant Corp. did n‘ot make any repairs or
alterations to the sidewalk prior to or during its possession_‘of-the premises, nor had it made any

special use of the sidewalk. Lennon testified at his deposition that it was his understanding that

~ the owner of the building was responsible for maintenance of the sidewalk regarding cracks and

i “things of that.nature” (id., Ex. Q at 14). He also testified that Gael Pub did not have a sidewalk

café in August 2006, and did not place tables and chairs on the‘ outside of the premises at that
time. | |

Von Ancken, a partial owner of 1465 LLC, testified at his deposition that the exterior
maintenance of 1465 Third was‘hand‘lecl by a management company. If there was a crack in
the sidewalk, management would handle it upon being notified by the tenant. Von Ancken |
believed that the Lease required Restaurant Corp. to notify the rnanager of any sidewalk
d'efects that needed to be repaired, theugh he did not identify a specific erol/ision ln. the Lease

‘imp_osin_g such a requirement. Von Acken was aware of no prior complaints regarding the

- condition of the sidewalk, and Restaurant Corp. never informed 1465 LLC of any of the alleged

defects that are at issue in the Instant action.
DISCUSSION

Restaurant Corp. argues that it is entitled to summary-judgr‘nent dierni‘sslng the

| complaint and all cross-claims agalns‘t.it, as a matter of law, on three grounds: f’i‘rst, it h‘ald no

duty under the Leaae to maintain or repair the sidewalk; second, any inference of negligence on

its part would be mere Epeculation because plaintiff is unable‘ to eetabli\sh whereshe fell or what

caused her to fall; and third it did not create or have actual or COnstructiVe-notice 'of the alleged
: \defectlve condition |n the sldewalk Plalntlff opposes the motion as unsupported by the

eVIdence 1465 LLC and Bowman assert that the motion should be denled on the baSlS that

Restaurant Corp ls llable to 1465 LLC for indemnification and contnbutlon because Restaurant

Corp. falled to adVlSEl 1465 LLC of the alleged defects in the sidewalk as Von Ancken indicated
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was required by the Lease.
Sumrnary judgment is a drastic remedy that should be granted o'nly if no triable issues of

fact exist and the movant is entitled to judgment as a matter of law (see Alvarez v Prospect

 Hosp., 68 NY2d 320, 324 [1986]; Andre v Pomeray, 35 NY2d 361, 364 [1974]). The party

movmg for summary judgment must make a prima facie showing of entitlement to Judgment as
a matter of law, tendering sufficient evidence in admissible form demonstratlng the absence of
materlal issues: of fact (see Winegrad v New York Univ. Med. Ctr., 64 NY2d 851 853 [1985];

CF’I‘.‘R‘3212 [b]). A failure to make such a showing requires denial of the motlon regardless of

the sufflciency of the opposung papers (see Smalls v AJl Indus., Inc., 10 NY3d 733, 735 [2008])

Once a prima facie showing has been made, however “the burden shifts to the nonmovmg party

| to produce evidentiary proof in admissible form sufficient to es_tabhshthe existence of material
f‘fis_su‘es of fact that require a trial for resolution” (Giuffrida v Citibank Corp., 100 NY2d 72, 81

[2003]; see also Zuckerman v City of New York, 49 NY2d 557, 562 [1980]; CPLR 3212 [b]). _—

When deciding a summary judgment motion, the Cou‘rt's role is solely to determine if any

'trrable ISSUGS exist, not to determine the merits of any such rssues (see Sillman v Twentieth
S Century—Fox Film Corp 3 NY2d 395, 404 [1957]) ‘The Court views the evrdenoe in the Ilght
“ “”most favorable to the nonmoving party, and gives the nonmoving party the beneflt of aII .

_reasonable inferences that can be drawn from the evidence (see Negri v Stop & :SHOp,‘ Inc., 65

NY2d 625, 626 [1985]) If there Is any doubt as to the existence ‘of‘a triable isSUe sumntary

Judgment should be denied (see Rotuba Extruders Inc. v Ceppos, 46 NY2d 223 231 [1978])

! Restaurant Corp s first and threshold argument is that there is no besls upon WhICh to

" _f,;lmpose llablllty for negllgence agalnst it because Restaurant Corp had no duty under the Lease
to malntaln or repair the S|dewalk It argues that under New York Clty Admmlstrattve Code -
(" Admlnlstratlve Code ) § 7-210, the abuttrng property owner, not |ts tenant had the duty of

\ mamtammg the sldewalk ina reasonably safe condition and maklng any necessary repairs.’ It
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also claims that 1465 LLC did not pass its duty to maintain end repair the eidewalk onto
Restaurant Corp., since the Lease affirmatively states in Paragraph 72 .of Rider #2 that it was
the building owner's duty to maintain and repair the sidewalk. |

- Plaintiff argues that Restaurant Corp. had a duty to warn of potentially dangerous
conditions that were not readily observable, and that Restaurant Corp. wae.aware of the cracked _

and unlevel sidewalk and had ample opportunity to repair it but instead chose to do nothing.

- Plaintiff also adopts 1465 LLC and Bowman's argument that Restaurant Corp. was obligated by

the Lease to notify 1465 LLC of any defective conditions oh the sidewalk.

In reply, Restaurant Corp. argues that the contention that it was obhgated to advrse 1465
LLC of any sidewalk defects is immaterial to 1465 LLC's duty to maintaih and repalr the

sidewalk. It elso argues that 1465 LLC has failed to dispute that Admlnletrative Code § 7-210

” "and F’aregraph 72 of Rider #2 to the Lease placed the burden of mamtarnlng end repalrlng the

~ sidewalk on 1465 LLC.

The Court finds that Restaurant Corp. has establlshed‘ its entit_lement to judgment as a

matter of Iaw d‘iemissing plaintiff’s negligence claims ae\against it. 'Generatly liability for injuries

: ];:'suetalned as a result of dangerous and defective cond|t|0ne on publlc sldewalks is placed on-the
‘ munlolpalrty and not the abutting landowner or tenant (see Biondi v County of Nassau 49 AD3d

':f580 580 [2d Dept 2008]) It is weIl estabtlehed however that an abuttmg Iandowner or tenant

wrll be Ilable to a pedestnan |njured by a defectin a mdewelk where the Iandowner or the tenant

e negl;gently constructed or repaired the sidewalk, otherwise ceused the defectlve condltlon
‘ '*;;caused the defect to occur by some specnal use of the 3|dewalk or breached a speclflc -
| f‘ _‘ordlnance or statute whrch obllgetee the owner to marntam the sldewalk" (id $ee a/eo COIlado v
« Cruz 81 AD3d 542 542 [1st Dept 201 1] Taubenfe/d v S'tarbucks Corp 48 AD3d 310 311 [1st

| Dept 2008] Ali v Sequms Intl Inc., 2011 WL 24647’48 at *3 [Sup Ct Queens County 2011])

‘ Admmlstratlve Code § 7- 210 imposes a. non-delegable duty upon the property owner to
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maintain and repair the sidewalk abutting its premises, and epec_:lfically imposes liability upon the

‘ property_c‘)wner for injuries resulting from a violation of the et_ettlte (see Collado, 81 AD3d at 542,

Stein v 1394 Housing Corp., 2011 WL 1759802, at *1 [Sup Ct NY]County’ZO‘l 1]). Section 7-210
provides in pertinent part; |

“It shall be the duty of the owner of real property abutting any

- sidewalk . . . to maintain such sidewalk in a reasonably safe
condition. Notwithstanding any other provision of law, the owner of
real property abutting any sidewalk . . . shall be liable for any Injury
to property or personal injury, including death, proximately caused
by the failure of such owner to maintain such sidewalk in a ‘
reasonably safe condition. Failure to maintain such sidewalk ina -
reagsonably safe condition shall include, but not be limited to the
negligent failure to install, construct, reconstruct, repave, repair or
replace defective sidewalk flags and the negligent failure to
remove snow, ice, dirt or other material from the sidewalk.”

Thus, Restaurant Corp., which was undisputedly the te_nant of the property a’batting the

| ,‘:;_purb’qrt‘ed accidentrlocation, could only be liable to plaintiff if it actually created the condition that

ea‘ueed plaintiff's injuries, made repairs to the sidewalk before the accident, or caused the defect
to oc(:ur by some special use of the sidewalk (see Collado, 82 AD3d at 542; Otero v City of New

York 213 AD2d 339 339- 40 [1st Dept 1995); Williams vAzeem 62 AD3d 088, 989 [2d Dept

. r‘2009] B/ondl 49 AD3d at 580 81 All, 2011 WL 2464748, at *3)

Here, Restaurant Corp. has proffered sufficient evrdence tp‘establieh,‘\prima"facie, that -

-none of 'the elements necessary to impose liability upon an 'abut't‘ing tenant are present (see

| Collado 81 ADBd at 542; BIOndI 49 AD3d at 580-81).. Notably, plamtlff doee not allege that

Restaurant Corp created the condltlon that caused herto tnp and—fall In the sldewalk but

o premlses her C|ElImS upon a failure to maintain. and repair the Sldewalk Indeed there is:no
- ewdence demonetratmg that Restaurant Corp aotually created the defecte upon which plalntlff’
3 “Z”clalms are based (see Collado 81 AD3d at 542 [grantlng summaryjudgment dlsmlsemg E '

‘ complalnt as-agalnst tenant premleed on 3|dewalk llablllty where |t was undISputed that the

tenant dld not create the condltlon or make special use of the. eldewalk"])
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| '_’./nc 77 AD3d 599, 599 [1st Dept 2010))

" Furthermore, Lennon’s affidavit indicates that Restaurant‘Cor‘o.‘d‘id not make any repairs

‘ or‘_alterations to the sidewalk prior to or during its poss\ession of the premises (see Tucciarone v

Windsor Owners Corp., 306 AD2d 162, 163 [1st Dept 2003); Santana v City of New York, 282
AD2d 208, 209 [1st Dept 2001]). Lennon, Von Ancken, and plainttff'herself also testified that

they were not aware of any prior complaints, defects or accidents regarding the sidewalk. Nor is

there any evidence establishing some special use of the sidewalk (see Weiskopf v City of New

York, 5 AD3d 202, 202 [1st Dept 2004] [quotations omitted] ['A special use has been
characterized as involving the installation of some object in the ‘sid_ewalk,or‘street or some
variance in the construction thereof”]), or any allegation thata special use actually caused the

sidewalk defects at issue here (see Santana, 282 AD2d at 208 [use of public sidewalk in front of

private school as a children’s playground constituted a special use, however, ae the special use

“ dyid not cause tne crack on which the plaintiff tripped and fell, the school could not be held liablé];

McGee v Denson, 2008 WL 5005242, at *5 [Sup Co Queens County 2008] [in order to impose

, Iiabitity, “the special use must be the cause of the sideWaIk defact which allegedly resulted In
, i mjury”) To the extent plaintiff alleges that the premises wera used as a srdewalk café Lennon
teatlfled that at the tlme of the acmdent Gael Pub did not have ‘a eldeWalk oafé or place tables

_ and cha|rs outside, a fact which remains undisputed.

'In opposﬂion plalntiff has falled to raise a triable issue of fact (see BIOI‘IdI 49 AD3d at
581 Cannlzzaro v S/mco Mgt Co 26 AD3d 401, 402 [2d Dept 2006]) She submlts no

evldence |n opposntlon to Restaurant Corp 8 summary Judgment mOtlon and it is well settled that

: rank speculatlon IS not a substltute for the awdentrary prodf in adrnlssmle form that Is required

to. establlsh the exlatence of a triable duestron of material fact (Castor‘e 3% Tutto Behe Restaurant

Moreover plalntlff’s rellance upon 1465 LLC and Bowman s argument that Rastaurant

“Qorp,. should be’ held liable because it failed to give notlce of the allegedly d\efectiye condition to
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1465 LLC does not raise a triable Issue of fact. Plaintiff pclnt’s to nc provision in either the Lease |
or Administrative Code § 7-210 imposing such a requirement. In any event, such a provision in
the Lease would. not impose a duty to a third party, such as plaintiff .(see Collado, 81 AD3d at
542 [“Provisions of lease obligating a tenant to repair the sideWaIk do not impose on the tenant a
duty to a third party, such as plaintiff’]; Tucciarone, 306 AD2d at 163) |

Therefore, since Restaurant Corp has met its prima facie burden of procf and plaintiff

has failed to raise a triable issue of fact requiring a trial, summary judgment drsmlssmg the

‘complaint as against Restaurant Corp. is warranted (see Collado, 81 AD3d at. 542; Ali, 2011 WL

246478, at *3). In view of this finding, the Court need not address Restaurant's Corp.'s two
additional grounds for relief. The Court further notes, ho‘wever, that-were it to consider -
Re‘staurant-Corp.’s second argument premised upon plaintiff’s alleged feilure to adequately
identify the location or cause of her accident, the Court would firtd that fplaintiff's testim_ony was
no_‘t- speculative since plaintiff testified -that the accident was due t‘c,a height differential and a |

“seam” or “groove” in the middle area of the sidewalk, and her testimony was supported by

. photographrc evidence (see Aller v City of New York, 72 AD3d 563 564 [1 st Dept 2010] ["The
] court erred in finding plaintiff's deposition testimony to have been unduly speculative with -

g respect to the Iocatron and cause of her i injury since she clearly testlfled that she fell due to

‘unlevel’ ground in the middle of the sidewalk between.two. buﬂdmgs Thls was consustent wrth
the photographlc evrdence showing an uneven 3|dewalk at the IOCation of the accident ])
‘With respect to the cross-claims, 1465 LLC and Elowman*seek‘ mdemnifrc:atron and

contrrbutlon from Restaurant Corp. on the basrs that eny damage to plarntiff wae the result. of the

‘ ‘_hegllgence of Restaurant Corp Their sole argument in opposmon to the summaryjudgment

motlon is that Restaurant Corp. is liable to 1465 LLC slnce it falled to advise 1465 LLC of: any

| '_‘srdewalk defects in front of the premlses Although they clarm that the Lease |mposed an

'obllgation upon Restaurant Corp. to provrde such notice, theyreference no speclflc provision in |
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the Lease requiring such notice.

The Court finds that 1465 LLC and Bowman have failed to raise a triable issue of fact
sufficient to defeat summary judgment dismissing their cross-claims against Restaurant Corp.

(see Cucinotta v City of New. York, 68 AD3d 682, 684 [1st Dept \2009]). They cite to no proviéion

" in the Lease providing for contractual indemnification or contribution. Further, Restaurant Corp.

cannot be held liable to 1465 LLC and Bowman for common-law indemnificatidn and contribution
since the Court finds that Restaurant Corp. Is not liable to .plaintitf for negligence (see id.
[granting summary judgment dismissing owner's cross-claims for cqmmon—law and contractual
indemnification against tenant arising from sidewalk trip-and-fall where conditibn of sidewalk was
not due to tenant’s negligence]; Priestly v Montefiore Med. Ctr 10 AD3d 493 495 [1st Dept

2004]; Corre/a v Professional Date Mgmt., Inc., 269 AD2d 60, 65 [19t Dept 1999] Ali, 2011 WL

246478, at, *3). 1465 LLC and Bowman's opposition based upon the fallure to give notlce‘of the

alleged sidewalk defects likewise fails to raise a triable issue of fact, as they have cited to no

provision in the Lease imposing such a requirement (cf. Collado, 81 AD3d at 542). Summary

" , \Judgment dlsmlssmg 1465 LLC and Bowman’s cross-claims agamst plamtlff is thus warranted

Accordmgly Restaurant Corp smotion for summaryjudgmentdlsmlssing the complamt

and alI cross-claims agalnst it is granted.

For these reasons and upon the foregoing papers, it Is,

ORDERED that Restaurant Corp 8 motlon for summaryjudgment dtsmlssmg the
complaint, and aII cross~cla|ms as agalnst it is granted and the Clerk is dlrected to enter
judgment accordlngly, and it is further

ORDERED that the remainder of the action’ shall contlnue, and it is furthér
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ORDERED that Restaurant Corp. shall serve a copy of thig Order, with notice of entry,

upon all parties.

This constitutes the Decision and Ord

Dated: June 27, 2011

Paul V\_I'ooten - J.S.C.
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