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PRESENT: HON. PAUL WOOTEN 
Justlce 

PART f 

-- 

PHYLLIS HORSLEY, 

Plgintiff, 
- agalnst- 

R.S.M, REALTY COMPANY, R.S.M. REALTY CORP., 
ROBIN REALTY, LLC, 1465 THIRD AVENUE, LLC, 
1465 THIRD AVENUE RESTAURANT CORP., 
GEORGE A. BOWMAN, INC. and ARRIBA ARRIBA 
MEXICAN RESTAURANTS, INC. d/b/a ARRIBA 
ARRIBA, 

Defendants. 

INDEX NO. 11 !)O83/2006 

MOTION DATE 

MOTION CAL. NO. 

F I L E D  
JUL 05 2011 

Cros$+Motlpn: u Yes No 
i 

This is a negligence trip-add-fall action by plaintiff Phyllis Morsley (“plaintiff) to  rscaver 

damages for injuries she allegedly wqtained when she tripped andrfell on a sidew8lk abutting 

two buildings located at 1465 Third Avenue (“1465 Third”) and 1463 Third Avenue (“1463 

Third”), New York, New York, purportedly due to a height BifferenM and a “tieam” or “groove” 

in the sidewalk. Defendant8 are R.S.M. Realty Company (“P.6.M. Co.”), R.S.M. Realty Corp. 

(“R.S.M. Corp.”), Robin Realty, LLC (“Robin”), 1405 Third Avgnus, LLC (“1469 LLC”), 1465 

Third Avenue Re5taurant Cwp. (“l?estaurant Corp.”), Geprge A. Bqwrnae, IhC. (‘‘Bawman”) and 

~ 

I 
1 

I 

I 
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Arriba Arriba Mexican Restaurants, Inc. d/b/a Arriba Arriba (“Arriba Arl‘iba Restaurarlt”).’ At the 

time of the incidept, 1465 Third was owned by 1465 LLC and leased tq Restaurant Corp., and 

1463 Third was owned by R.S.M./Robin and leased to an entity that is not a party to this action. I 
Plaintiff alleges in the bill of particulars that Restaurant Corp., 1465 LLC and 

R.S.M./RQbin were negligent in failing to maintain and repair the sidewalk where the incident 

occurred. In their answer to the second amended complalnt, 1466 LLC and Bowman bring a 

crosg-clgim against Restaurant Corp. seeking indemnification and contribution in the event that 

plaintiff obtain$ a judgment against them, on the basis th8t m y  damage sustained by plaintiff 

was due to Restaurant Corp.’s negligence. The Note of Issue was filed on April 26, 2010. 
I 
I Before the Court is Restaurant Corp.’s motion for summary judgment, pursuant to CPLR 3212, 

seeking rJismissal bf the complalnt and all cross-claims as against it an the grounds that: (I) 

Restaurant Corp,, as lessee of 1465 Third, had no duty to maintain or repair the sidewarlk; (2) 

plaintiff has failed to adequately identify where she fell or the cause of her fall; and (3) 

Restaurant Corp. did not create the alleged defective condition or have actual or constructive 

I J  , 

‘ i  I notice of a defect in the sidewalk. Plaintiff has responded in Qppositign tcj the m o t l m  and 1465 

LLC and Bowman have also filed an Qpposition. Restaurant Corp. h6ts filed reply paper$. I 

BACKGROUND 

In support of its summary judgment motion, Restaurant Corp. submits, hter a 

1 ,  effldgvit of Its Vice-President, Eugene Lennon (“Lennon”); plaintiff’$ depositions; a depogitidn of 

Robert Von Ancktan (“Von Ancken”), a principal of 1465 LLC; B deposition qf Eugene Lennon 

I (“Lennop”), ths owner of Gael Pub; the lease between 1465 LLC and Restaurant Cqrp,’for 1465 

I.[ Thirdi photsgraphs Qf the accident scene; and the bill of pad 

srvidance in opposition and relim upon the exhibits submitted ‘by ReStaurant Cor 

‘R.S.hd, con,  R.S.M. Corp. and Robin ore referred to collectlvely as ’R.$,~./Robln.’~ T b  action a8 against 
Arrlba Arriba Reataurmt has been dlscontlnued. 
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their opposition, 1465 LLC and Bawrnan submit portions of Von Ancken’s deposition; the lease 

for 1465 Third; and their answer to the second amended cgmplqint. The following facts are 

undisputed. 

A. The Incident 

According to plaintiff‘s deposition testimony, on August 22, 2006, plaintiff was walking 

on the sidewalk between two buildings located at 1465 Third and 1463 Third at around 6:30 

p.m. The two buildings were occupied by businesses -- 1465 Third by an Irish Pub known as 

Gael Pub, and 1463 Third by a Mexhan Restaurant known as Arriba Arriba Restaurant. It was 

still daylight and the weather was clear. 

There were two blocks of Sidewalk in front of thg two buildings, one of which platntiff 

alleges was mgre than an inch higher than the other. Plaintiff was looking straight ahead as 

she walked, and when she reached the section that was higher she tripped on ths sidewalk and 

fell ta t h e  ground resulting in alleged injuries. She claims that she tripped on a “seam” or 

“groove” in the sidewalk, and described what caused her to fall as follows: 

“Q. Car, you desqribe the seam? 

A. Yes, I was walking and the part Qf the sidbwdk t W l  w w  
leaving was a little lower than the sldewalk I was irpproaahing arrd 
in that seam in the sidewalk, the sidewalks are in bldcks. In that 
seam in the sidewalk, there was a large flaw and the part I w ~ s  
approaching was a little higher, quite a blt higher than the gne I 
left. It caught my foot, it caught my shoe and I cwldn’t stay on 
my feet” (Not. of Mdt., kx. 0 at I O ) .  

Plaintiff also testified that the pgrtion of the gidewalk where she fell w i s  8 “v&y rough 

area like a groove, the sidewalk wasn’t smooth” (id. at 1 I ) .  She indiqeted that her fall was 

caused by both the grdove that Was n k i n g  cgncrete and the hsig 

the m a  where the accident occurred in photographs, indicatlng thqt the spqt where she fdll 

ifferatltisl. She identifled 

I 

was sbmewhere In the Middle area. 

Plaintiff was 8 resident of the neighborhood and hed often walked in the are4 where the 
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accident occurred. She had never previously noticed a height differential In the sidewalk, and 

was not awwe of any prior accidents or complaints about thqt portion of the sidewalk. 

E. The Lease 

On the date of the accident, 1465 Third was owned by 1465 LLC and leased to 

Restaurant Corp. took possession 4f 1465 Third in February 2005. Prior tq taking 

possession, Lsfinon, the owner of Gael Pub, and hi6 business partner William Fwguson, the 

Restaurant Corp., pursuant to a written lease that was executed on September 22, 2004 (“the 
~ 

I Lease”). With respect to maintenance and repairs of the sidewalk, the Lease provided at I 

I 
1 

Paragraph 4 in pertinent part: 

“Tenant shall , . . take good care of the demised premises and the 
fixtures and appurtenances thereln, and the gidewalks adjacent 
thereto, and at its sole cost and expense make all non-structural 
repairs thereto as and when needed to preserve them in good 
working order and condition” (id., Ex. R). 

In addition, Paragraph 72 of Rider #2 to the Lease, which was controlling in the event of I 

l 
a conflict with the main lease document, provided in pertinent part: 

“Supplementing and modifying Paragraph 4 -- Throughout the 
term of this Lease, the Landlord at its expense shall be aolely 
responsible for making all structural repairs and keeping in repair 
the utility lines servicing the premises and all the exterior of the 
building including the roof, exterior walls and sidewalk. . . .I’ (id.) 

C. 1466 Third 

President of Restaurant Corp., performed a visual inspection of the premisgs that included 

inspecting the sidewalk. According to Lennon’s affidavit, they did eot observe any cpacks or 

defects in the sidewalk Bt that time. Lennon was also present at the premises fdur to five times 

per week around the time of plaintiff‘s accident, and never observed any defects Or cracks in 

the sidewalk prior to the date of the accident. Lennon Was rtot aware of any prior acoidents 

resulting from a cracked or broken sidewalk new the front of Gael pub, and had rldt received 

any complaints regarding the sidewalk. 
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Lennon further stated in his affidavlt that Restaurant Cbrp. did not make any repair6 or 

alterations to the sidewalk prior to or during its possession of the premises, nor had it made any 

special use of the sidewalk. Lennon testified at his depositian that it was hi? understanding that 

the owner of the building was responsible for maintenance of the sidewalk regarding cracks and 

“things of that.nature” (id., Ex. Q at 14). He also testified that Gael Pub did not have a sidewalk 

caf4 in August 2006, and did not place tables and chairs on the outside of the premises at that 

time. 

Von Ancken, a partial owner of 1465 LLC, testified at his depwitlon that the exterior 

maintenance of 1465 Third was handled by a management company. If there was a crack in 

the sidewalk, management would handle it upon being notified by the tmant. Von Ancken 

beliqved that the Lease required Restaurant Corp. to notify the manager of any sidewalk 

defects that needed to be repaired, though he did not idgntify a specific provisiqn In the Lease 

imposing such a requirement. Von Acken was aware of no prior complaints regarding the 

condition of the sidewalk, and Restaurant Corp. never informed 1465 LLC of any of the alleged 

defects that are at issue in the Instant action. 

DISCUSSION 

Restaurant Corp. argues that It is entitled to summary judgment disrnisslng the 

complalnt and all crass-claims against it, as a matter of law, on three grounds: first, it had no 

duty under the Lease to maintain or repair the sidewalk; second, inference of negligence Ofl 

its part would be mere speculation because plairltiff is unable to establish where she fell or what 

caused her to fall; and third, it did not create or have wtual or con6tructive notice of the alleged 

defective condition in the qidewalk. Plaintiff opposes the mottan 8s unsuppqrtad by the 

evidence. 1469 LLC and Bowman assert that the motion should be denied on the basis that 

Restaurant Gorp. is liable to 1465 LLC for indemnification and contribution Because Restaurant 

Corp. failed to advise 1465 LLC of the alleged defects in the sidewalk, as Von Ancken indicated 

Page 5 of 12 

[* 5]



was requked by the Lease. 

Summary judgment is a drastic remedy that should be granted only If no triable issues of 

fact exist and the movant is entitled to judgment as a mgtter of law (see Alvarez v Prospect 

Hosp., 68 NY2d 320, 324 [1986]; Andre v Porneroy, 35 NY2d 361, 364 [1974]). The party 

moving for summary judgment must make a prima facie showing of entitlement to judgment as 

a mgtter of law, tendering sufficient evidence in admissible form demonstrating the absence of 

material issues of fact (see Winegrad v New York Univ. Med. Ctr., 64 NY2d 851, 863 [1985]; 

CPLR 3212 [b]). A failure to make such a showing requires denial of the motion, regardless of 

the sufficiency of the opposing papers (see Smalls v AJI Indus., Inc., 10 NY3d 733, 735 [20081). 

Once a prima facie showing has been made, however, “the burden shifts to the nonmoving party 

to produce evidentiary proof in admissible form sufficient to establish the existencs of material 

issues of fact that require a trial for resolution” (Giuffrida v Citibank Corp., 100 NY2d 72, 81 

[2003]; see also Zuckerman v City of New York, 49 NY2d 557, 562 [1980]; CPLR 3212 [b]). 

When deciding a summary judgment motion, the Court’s role is solely to determine if any 

triable issues exist, not to determine the merits of any such issues (see Sillman v Twentieth 

Century-Fox Film C o p ,  3 NY2d 395, 404 [1957]). The Court vigws the evidence in the light 

‘most favarable to the nonmoving party, and gives the nonmoving party the benefit of all 

reasqnable inferences that can be drawn from the evidence (see Negri v Sfop I$ Shop, lnc., 65 

NY2d 625, 626 [1985]). If there Is any doubt as to the existence of a triable igsue, summary 

judgment shwld be denied (see Rotuba Extruders, lnc. v Ceppos, 46 NY2d 223, 231 [1978]). 

Restaurant Corp.’s first and threshold argument is that thsrs is no basls upon which to 

impoge liability for negligence against it because Restaurant Corp had n0 duty under the Lease 

to malntain or repair the sidewalk. It argues that under New YQrk City Administrative Code 

(“Administrative Code”) 8 7-210, the abutting property owner, not its tenant, had the duty of 

maintaining the qidewalk in a reasonably safe condition and making any neceqsary repairs. It 
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also claims that 1465 LLC did not pass its duty to maintain and repair the sidewalk onto 

Restaurant Corp., since the Lease affirmatively states in Paragraph 72 of Rider #2 that it was 

the building owner’s duty to maintain and repair the sidewalk. 

Plaintiff argues that Restaurant Corp. had a duty to warn of potentially dangerous 

conditions that were not readily observable, and that Restaurant Corp. was aware of the cracked 

and unlevel sidewalk and had ample opportunity to repair it but instead chose to do nothing. 

Plaintiff also adopts 1405 LLC and Bowman’s argument that Restaurant Corp. was obligated by 

the Lease to notify 1485 LLC of any defective conditions 00 the sidewalk. 

In reply, Restaurant Corp. argues that the contention that it was obligated to advise 1465 

LLC of any sidewalk defects is immaterial to 1465 LLC’s duty t9 maintaih and repair the 

sidewalk. It alsa argues that 1465 LLC has failed to dispute that Administrative Code § 7-210 

and pardgraph 72 of Rider #2 to the Lease placed the burden of maintaining and repairing the 

sidewalk on 1465 LLC. 

The Court finds that Restaurant Corp. has established its entitlement to judgment as a 

matter of law dismissing plaintiff‘s negligence claims as against it. Generally, liability for injuries 

sustained as a result of dangerous and dsfective conditions OD public sidewalk6 is placed on the 

munigipality and not the abutting landowner or tenant (sea Biondi v County ~ ~ N B S S B U ,  49 AD3d 

$80, 580 [26 Dept 20081). It is well established, however, that an “abutting landowner qr tenant 

will be liable to a pedestrian injured by a defect in a sidewalk where the landowner or the tenant 

negligently canstructed or repaired the sidewalk, otherwise caused the defective condition, 

caused the defect to gcwr by some special use of the sidewalk, or breached 8 specific 

ot‘dinance or statute which obligates the owner to maintain the sidsw61k’’ (H.: $ee also Cdllado v 

Crut, 81 AD3d 542, SA2 [I st Dept 201 I]; Taubenfeld v Starbucks Corp., 48 AD3d 31 0, 31 1 [Ist 

bept 20081; Ah v Sequins Int’l, Inc., 201 1 WL 2464748, at *3 [Sup Ct Queens County 201 I]). 

Administrative Code § 7-210 imposes a nowdelegable duty upon t he  property ownw to 
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maintain and repair the sidewalk abutting its premises, and speclfically impgses liability upon the 

property owner for injuries resulting from a violation of the statute (see Collado, 81 AD3d at 542; 

Stein v 7394 Housing Corp., 2011 WL 1759802, at *I [Sup Ct I\lY County 201 I]). Section 7-210 

provides in pertinent part: 

“It shall be the duty of the owner of real propwty abuttiqg any 
sidewalk . . . to maintain such sldewalk in a reasonably safb 
cgpdition. Notwithstanding any other provision of law, the owner of 
real property abutting any sidewalk , , . shall bfi liable for any injury 
to property or personal injury, Including death, proximately ~ a u s e d  
by the failure of Such owner to maintain such sidewlk in a 
reasonably safe condition. Failure to maintain such sidewalk in a 
reagonably safe condition shall include, but nat be limited to, the 
negligent failure to install, construct, reconstruct, repave, repair or 
replace defective gidewalk flags and the negligent failure to 
remove snow, ice, dirt or other materiql from the sidewalk.” 

Thus, Restaurant Corp., which was undisputedly the tenant of the property ab1 ting the 

Rurported accident location, could only be liable to plaintiff if it actuqlly created the cmditlon that 

mused plaintiff’s injuries, made repairs to the sidewalk before the accident, or caused the defect 

to occur by some special use of the sidewalk (see Collado, 82 AD3d at 542; Otero v City of New 

York, 2 13 ADZd 339, 339-40 [I st Dqpt 19951; Williams v Areem, 62 AD3d 988, 989 [2d Dept 

2Q09]: Biondi, 49 ADSd at 580-81; Ali, 201 1 WL 2464748, at *3), 
1 

Here, Restaurant Corp. has proffered sufficient evidence to establish, priph facie, that 

none of the elements necessary to impose liability upon an abuttiug tenant are present (see 

Colledo, 81 AD3d at 542; Biondi, 49 AD3d at 580-81). Notably, plaintiff does not ellege that 

Restaurant Corp. created the condition that caused her to trip-and-fall In the SidQwalk, but 

premises her claims upon a failure to maintain and repajr the sideyalk. Indeed, thsra is na 

evidence demqnstrating that Restaurant Corp. aotually created the  defeects ypon which plaintiffs 

claims ere based (see Collado, 81 AD3d at 542 [grgnting summary judgment dismigying 

complaint as against tenant premised on sidewalk liability where “it was undispvted that the 

tenant did not cregte the condition or make special use of the sidewalk’’]). 
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Furthermore, Lennon’s affidavit indicates that Restaurant Corp. did riot make any repairs 

Qr alterations to the sidewalk prior to or during its possession of the premise3 (sm Tucciarone v 

Windsor Owners Corp., 306 AD2d 162, 163 [ l s t  Dept 20031; Santana v City of New York, 282 

AD2d 208, 209 [I st Dept 2001 I ) .  Lennon, Von Ancken, and plaint#f herself also testified that 

they were not aware of any prior complaints, defects or accidents regarding the sidewalk. Nor is 

there any evidence establishing some special use of the sidewalk (see Weiskopf v City of New 

York, 5 AD3d 202, 202 [Ist Dept 20041 [quotations omitted] [“A special use has been 

characterized 8s involving the installation of some object in the sidewalk or street or some 

varimce In the construction thereof‘]), or any allegation that a special use actually caused the 

sidewalk defects at issue here (see Santana, 282 AD2d at 208 [use of public sidewalk in front of 

private school as a children’s playground constituted a special use; however, as the special use 

did not cause the crack on which the plaintiff tripped and fell, the school could not be held liable]; 

McGee v Denson, 2008 WL 5005242, at *5 [Sup Co Queens County 20081 [in order to impose 

liability, “the special use must be the cause of the sidewalk defect whlch allegedly resulted In 

irlJury”), Tic the extent plaintiff alleges that the premises were used as a sidewalk Gaff$ Letlnon 

tegtified that at the time gf the accident Gael Pub did not have 8 sidehalk qafh Qr place tables 

and chairs outside, a fact which remains undisputed. 

I 

In opposition, plaintiff has failed to raise a triable issue of fact (see Biondi, 49 AD3d dt 

581; CaonizTwro v Simco Mgt. Go., 26 AD3d 401,402 [26 Dept 20061). She submits no 

evidence in oppnsition to Restaurant Corp’s summary judgment niotion, and it is well-settled that 

“rank $peculation is ndt a substitute for the evidentiary prodf in admissible form that Is required 

to establish the existence of a tridble question of matdrial fact” (Cast~l‘e v Tutto Behe Restaurant 

Inc., 77 ADSd 599, 599 [lst Dept 20101). 

Moreover, plaintiff‘s reliance upon 1465 LLC and Bawrnan’s argument that Restaurmt: 

Corp. should be held liable bacause it failed to give notice of the allegedly defective condition to 
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1465 LLC does not raise a triable Issue of fact. Plaintiff pslnts tq no provision in either the Lewe 

or Administrative Code 5 7-21 0 imposing such a requiremerit. In any event, such a provision in 

the Lease would not impose a duty to a third party, such a9 plaintiff (see Collado, 81 AD3d at 

542 [“Provisions of lease obligating a tenant to repair the sidewalk do not impose on the tenant a 

duty to a third party, such as plaintiff‘]; Tucciarone, 306 AD2d at 103). 

Therefore, since Restaurant Corp. has met Its prima facie burden of progf, and plaintiff 

has failed to raise a trlable issue of fact requlrlng a trial, summary judgment disrnlssinq the 

camplcilnt as against Restaurant Corp. is warranted (see Collado, 81 AD3d at 542; Ali, 201 1 WL 

248478, at *3). In view of this finding, the Court need not address Restaurant’s Corp.’s two 

additional grounds for relief. The Court further notes, however, that were it to consider 

Restaurant Cc)rp.’s second argument premised upon plaintiffs alleged failure to adequately 

identify the locgtion or cquse of her accident, the Court would find that plaintiff’s testimony was 

not speculative since plaintiff testlfied that the accident was due to q height differential and a 

“seam” or “groove” in the middle area of the sidewalk, and her testimony was supported by 

photographic evidence (see Aller v City of New York, 72 AD3d 563, S64 [I st Dept 20101 [“The 

1 court erred in finding plaintiffs dspositlon testimony to have been unduly speculative with 

respect to the location and cause of her injury since she clearly testified that she fell duca to 

‘unlsvel’ ground in the middle of the sidewalk between two buildings. This was consistent with 

the photographic evidence showing an uneven sidewalk at the lbcation of the accident.”]). 

With respect to the crosg-claims, 1465 LLC and Bowman seek indemnification and 

contribution from Regtaurant Corp. on the basis that any damage to plaintlff was the result of the 

hbgligence of Restaurant Corp. Their sole argument in opposition tZi the summary judgment 

m t i o n  is that Restaurant Corp. is liable to 1465 LLC sinqe it feilad to advlse 1465 LLC of any 

sidewalk defects in front of the premises. Although they claim that the Lease imposed an 

‘ obllgatlon upon Restaurant Corp. to provide such notice, they reference ng specific provision in 
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the Lease requirlng such notice. 

The Court finds that 146$ LLC and Bowman have failed to raise a triable issue of fact 

sufficient to defeat summary judgment dismissing their crowclaims against Restaurant Corp. 

(see Cucinotta v City of New York, 68 AD3d 682, 684 [I st Dept 20091). They cite to no provision 

in the Lease providing for contractual indemnification or contribution. Further, Restaurant Corp. 

cannot be held liable to 1465 LLC and Bowman for common-law indemnification ilnd contrlbution 

since the Court finds that Restaurant Corp. is not liable to plaintiff for negligwce (see id. 

[granting summary judgment dismissing owner’s cross-claims for‘ common-law and contractual 

indemnification against tenant arising from sidewalk trip-and-fall where conditicm of sidewalk was 

not due to tenant’s negligence]; Priestly v Montefiore Med. Ctr., 10 AD3d 493, 495 [I st Dept 

20041; Correia v Professional Date Mgmt., Inc., 259 AD2d 80, 65 [ ls t  Dept 19991; Ali, 201 1 WL 

246478, at *3). 1465 LLC and Bowman’s opposition based upan the failure to give notice of the 

alleged sidewalk defects likewise fails to raise a triable issue of fact, as they have cited to no 

provision in the Lease imposing such a requirement (cf. Collado, 81 AD3d at 542). Summary 

judgment dismissing 1465 LLC and Bowman’s cross-claims againFt plaintiff is thus warranted. 

Accordingly, Restaurant C~rp . ’ s  motion for sumwary judgrneqt dismissing the complaint 

and all cross-claims against it is granted. 

For these reasqns and upon the foregoing papers, it Is, 

ORDERED that Restaurant Corp.’s motion for summary judgment dismissirlg thq 

complgint and all crossclaims as against it is granted, and the Clerk is ,directed to enter 

judgment accordingly; and it is further, 

ORDERED that the remainder qf the actign shall contlnuq; and It is fuMhQj, 
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ORDERED that Restaurant Corp. shall serve a copy of this Order, with notice of entry, 

upon all partias. 

This constitutes t h e  Decision 

Dated: June t9 , 2011 

Paul Wooten J.S,C. 
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