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SUPREME COUR‘T 01 ‘UTE STATE OF NEW YORK 
COUN‘I’Y O F  NI:W YOIIK: IAS PAK’I‘ 28 

Petitioner, 

-against- 

NEW YORK CITY HOUSING ATJTHORITY, 

Jndex No. 
402649/10 

‘JUL 0 6 2011 

In this Article 78 proceeding, Petitioner Maria Pacheco (“Pacheco”), appearing pro se, 

seeks an Order which would: (1) require Respondent New York City I lousing Authority 

(“Respondent”) to reverse its decision to immediately terminate hcr housing on thc ground that it 

was arbitrary and capricious or an abuse of discretion; and (2) permit her to remain in her New 

York City Ilousing Autliority apartment on probation. 

Pacheco has resided in NYCHA housing, subject to a Icase, at 5 10 East 1561h Street, 

Apartment 1 1 E, Bronx, New York at least since 2004. On February 19,2004, Vangelo Mcndez 

and his brother Gabriel Pacheco, both authorized inembcrs of Pacheco’s household at the time, 

committed robbery at or in the immcdiate vicinity ol‘ Pacheco’s devcloprnenl.’ Upon learning of 

the incidcnt, the iiianager of the dcvelopnient asked Petitioiicr to visit the manageiiient office to 

discuss the matter. On May 12, 2004, Pacheco, accompanied by Yvcttc Torres, a Family 

Advocate from tlic Hronx Children’s Psychiatric Center, met with the managcr who explained 

’ This f;lct is contained in tlic NYCHA Specification orChargcs against Pacheco and she admits the 
Specifications in the stipulation she signed on September 30, 2004. 
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that the malter woirld be forwardcd to the Tenancy Adriiinistrator for review and preparation of 

admiiiistrative charges. 

By noticc and specit‘ication ol’cliargcs dated August 10, 2004, [he 1 lousing Authoriy 

charged Petitioner with non-desirabi lity and violatioil of a three-year probalionary period in 2003 

in rcsolution of previous non-desirability charges. On September 30, 2004, Pacheco stipulated to 

pennanently exclude Vangclo Mendez and Gabriel Pacheco from Iicr apartmelit in  resolution of 

the new charges. 

The slipulation provided that Pacheco would allow Housing Authority investigators to 

make unscheduled visits lo her apartmcnt lo confirm her compliance with her agreemcnt to 

exclude Meiidcz and Pachcco and would advise all family membcrs of’ her responsibilities under 

the stipulation. Pacheco signed thc stipulation and on October 20, 2004, the Housing Authority’s 

Board approved the stipulation in a Determination of Status for Continued Occupancy. The 

stipulation set forth a new two-year probation period to commence on October 17, 2006, upon 

the cxpiration of thc three-year probation imposed upon Pachcco’s teiiaiicy in October 2003. 

On January 4,2(110, NYCHA sent an invcstigator from the Spccial Investigations IJnit 

and round Vmgelo Mendez iiisidc Pacheco’s apartment. Pacheco was also present in tlic 

apartment, 

On April 15, 201 0, a hearing was held on thc sole charge against Pacheco, “Violation of 

Permanent Exclusion,” in that she violated the t e r m  of tlic settlement, whicli required peniianent 

exclusion of Vangelo Mendez i?om the apartment leased to Pacheco. Pachcco admitted the 

charge. Based on statements by Pachcco concerning her confusion a1 the hearing, the Hearing 

Ol‘f-icer directed that Pacheco be evaluated by the NYCHA Social Services tlcpartment for a 
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dctcrniination of whether she iiecdcd a guardian ad likm and adjourned the hearing on that basis. 

0 1 1  May 25“’, 20 10, the hcariiig resumed and tlic report of NY CHA Social Scrvices 

llepartment was submitted. Thc report concludcd that after evaluation, Pachcco did not requirc a 

guardian ad litem and that SIIC is competent. Pacheco proceeded unrepresented at the hearing. 

‘ h e  only witness, Robert Kcnnedy, is a N Y  CIIA investigator who visited Pacheco’s 

apartiiicnt on January 4, 2010 a t  10:SO a.m. to perform an unmiouiiccd investigation for 

excluded persoiis. I-IC tcstificd that he knocked on the door and a woman answcred who 

identified herself as Maria Pachcco. The inspector told her who he was and his purpose lor the 

visit. Upon entering the apartment, he found a man who identilied himsellas Vangclo Mendez 

washing his facc in the bathroom. Vangclo told the inspector that he arrivcd at the apartment a t  

9:30 that morning, and hc was Ict into the apartment by his brothcr, Adam. He said that Pachcco 

was not home when he arrived and he came over to visit. He was dressed in street clothes and he 

told the investigalor that he lived in Pennsylvania. Mr. Kennedy explained to both Mcndez and 

Pacheco that thc Mendez’s presence was a violation of the Permanent Exclusion Agreement. 

Pacheco refked to tcstify. 

In a June 9, 2010 decision, thc hearing d i k e r  concluded that PacIicco’s tenancy should 

be terminated. The decision notes thc following: 

Tcnant, as a condition of her coiitiiiued tenancy with NYCfL4, was requircd by 
the exclusionary agreement in Case No. 8948/04, to prevent Mendcz from ever 
residing in or visiting thc apartment, which she f‘ailed to do on January 4, 2010. In 
addition, the record reveals that a prcvious violation of thc exclusionary 
agreement was issued on Ja~i~iaiy 10, 2005. Evidence that Tctiant was absent 
from the apartmen1 when Mcndez arrived was insufticient as a dcfcnsc or 
mitigating circumstancc, particularly siiicc ‘Tenant was present while Mendez 
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rcniaincd in the apartment in violation of thc agreement. Tlic condition of 
permanent exclusion has not becii an eKective means to preserve the tcnancy, nor 
has probation. 

In her petition, Pacheco makes two arguments. First, she argues that although she signed 

the agreement to exclude her son froin the apartment, the stipulation should not be binding 

because she is illiterate and although slie was provided an intet-prcter, she was not told about “any 

probatioii opportunity.” She avcrs that she signed the stipulation under pressure and her anxiety 

interl‘eres with her cognitive skills. She further argues that “she is not aware of thc 

circumstances Tf [sic] her son shows up to her rcsidcncc. 

In opposition, Respondent argues that tlic hearing ol‘licer was cntitled to rely upon 

Kennedy’s testimony nnd terminating Paclieco’s tcnancy, as a result, is consistent with the law. 

Finally, Respondent argues that the Pacheco’s arguments that she should be relieved of hcr 

obligations under the stipulation are time barred and without merit. 

13iScussign 

As a preliminLary matter, Pacheco’s arguments challenging the validity of the stipulation 

are time barred and improperly raised l’or the f k t  timc in this proceeding. See CPLR 217(1); 

Folks v. New York C’ify Hozrsing Authority, 27 h.D.3d 270, 271 (1” Dept. 2006). Pacheco’s 

claim that the stipulation was unfair or bused on a misrcpresentation was not raised at the hearing 

and therefore “may not be judicially reviewcd,” See Sulgcxdo v. Frunco, 290 A.D.2d 272 (1” 

Dept. 2002). 

It is cstablishcd in New York that the courts cannot iiiterfcrc with the exercise of  

discretion by an administrative tribunal unless there is no ratiorial basis for the exercise of 

discretion or the action complained of is arbitrary and capricious. /’ell v. B w r d  qf Lcliic., 34 
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N.Y.2d 222, 23 1 (1974). The arbitrary and capricious test chieily relatcs to whether a particular 

action should have been taken or  is justiikd and whether the administrative action is without 

foundation in fact. Arbitrary action is without sound basis in reasoii and is generally taken 

without regard to the hcts .  Pell, 34 N.Y.2d at 23 I .  

Yet, an administrative penalty may also bc set aside as a gross abuse of discretion if the 

punishment is “so disproportionate lo the offense, in thc light of all tlic ci!-cumstances, as to bc 

shocking to otic’s scnsc of fairness.” Romtlro 1’. n/lur.tincz, 280 h.D.2d 5 8 ,  64 ( lT t  Dept. 2001) 

quoting Pel1 v. Boirrd of Lduc., 34 N.Y.2d at 233. 

Herc, licspondent’s finding that Paclicco violatcd the stipulation is supported by the 

evidencc prcscnted by Respondent at the hearing. Kcspondent’s witncss, Mr. Kennedy, testified, 

and it was uncontestcd, that he cntered Pacheco’s apartmcnt, after she opeiicd the door lor him, 

and obscwcd Vangclo Mcndcz, Pacheco’s excluded son, inside the bathroom. It is settled that 

Vangelo MendeL’s presence was prohibitcd. 1 Iowever, Mr. Kennedy’s testimony did not include 

the duration ofMendez’s visit or how he caim to be in Pacheco’s apartment. 

In light of the circumstanccs set lorth in the papers, thc penalty of termination does not 

shock the conscience oi‘this Court. Even if shc did not admit Mendw into her apartment, shc 

was in the apartment whilc fie was there and therefore had knowledge ofhis presence. This case 

is consequently not analogous to those cases where thc courts found the penalty unsustainable. 

The evidence here was not merely that the proliibitcd family rneiiiber was present for a 

brief visit without the knowledge and conscnt of petitioner. Thus, this mattcr is unlike Huliduy v. 

Franco, 268 A.D.2d 138 ( 1  S t  Dept. 2000)(where there was no proof that the excluded person was 

in the apartment with pelitioner/tenaiit’s knowlcdgc and consent, the petitioner lived in the 
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apartment with her disabled daughtcr and had an unblcniished record as a tenant for at least 20 

years, the Court lound that thc tenant's expulsion "shocked thc consciencc") and H q a n  v. 

hknnuo, 272 A.D.2d 143 (1'' Dept. 2000)(where tlic investigator testified that hc did not recall 

pctitioner/tenanl being in  thc apartment whcn hc discovered the cxclucied person therein and 

petitioner testilied that sl-xc was not aware that tlic cxcluded person was in the apartment until shc 

got the hearing notice, the Court consequently hcld that, in light of this proof and the tenant's 

unblemished record, her expulsion was arbitrary and capricious). Morcovcr, Pachcco is not 

caring lor disabled childrcn, foster childrcn, or grandchildren; her children are all grown. See 

Marline2 11 Frunco, 272 A.Il.2d 234 (1" Dept. 2000); Johnson 1). New Y w k  City Huzcsing 

Authority, 266 A.D.2d 102 (1" Ilcpt. 1999). Further, in view of the seriousness of the criminal 

activity of the excluded individuals, thc Court is not shocked by the penalty o l  teniiination. See 

Folks v. New York C'ity Housing Aiilhority, 27 A.D.3d 270 (1" Dcpt 2006). 

Finally, respondent's papcrs indicate a previous violation and a previous probation 

period. A NYCHA form states that a previous violation of'pernianent exclusion was issued to 

Pachcco on January 10, 2005. The June 9, 2010 decision notes [hat previous violation. The 

subject stipulation iiidicatcs without detail that a three-year period of probation had been imposed 

on Pachcco's tcnancy on October 17, 2003. This Court thcrefore cannot find that Pachcco has an 

othcnvisc unblcniished record. Set  Hn,qnn, 272 h.D.2d at 144. 
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In accordance with the forcgoing, this Court is constraincd to deny Maria Pacheco's 

Articlc 78 pctition and dismisses this proceeding. 

Datcd: Ncw York, New York 
June 30, 201 1 

' F I L E D  
J.S.C. 

JUL 0 6 201t 
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