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SUPREME COUR'T OF THE STATE OFF NEW YORK
COUNTY OF NEW YORK : PART 5

YITZCHAK M. HIRSCII, a/k/a JUSTIN HIRSCII, by
DEVORAITL THIRSCH. Mother and Guardian ad Litem
of YI'TZCHAK M. THIRSCH. w/k/a JUSTIN HIRSCTI,
and DEVORAITIHIRSCH

Plainti{ls,

-against-

NEW YORK CITY DEPARTMENT OF EDUCATION.,
THE BOARD OF EDUCATION OF THE CITY Ol' NEW
YORK. CI'TY OF NEW YORK, POLICEE COMMISSIONER
RAYMOND W. KELLY, in his official capacity, JAMES
SECRETO, ASSISTANT CHILLIF and COMMANDING
OITICER OF THE NYPD SCHOOL SAFETY DIVISION
or his SUCCESSOR, in his official capacity, NEW
FXPLORATTIONS IN SCIENCE TECIHINOLOGY AND
MATH (a/k/a NEST 1 m), DR, OLGA LIVANIS, in her
individual and official capacity, BRENDAN ALFIER],

in his individual and oflicial capacity, JOSE-MARTINEZ.-
FLLIAS, in his individual and official capacity and
SCHOOL SAFETY AGENTS “JANI DOE 1,” “JANE
DO 2. in their individual and oflicial capacities,

Defendants,
BARBARA JAVFIE, ISC:

For plaintiffs, self-represented:
Devorah Hirsch

40 Exchange Place, Suite 1800
New York, NY 100035
646-464-2059

Index No. 103504/10
Motion Date: 5/10/11
Motion Seq. No.: 002

DECISION & ORDFER

FILEUD
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NEW YORK
COUNTY CLERK'S OFFICE

For defendants:
Suzanne K. Colt, ACC
Michael A. Cardozo
Corporation Counsel
100 Church Street
New York, NY 10007
212-788-0611

By notice ol motion dated December 6, 2010, plaintills move pursuant to CPLR 3215(a)

for an order granting them a default judgment against detendants Martinez-Elias, Livanis, Allieri,

Scereto, New Explorations in Science T'echnotogy and Math (NEST), and School Safety Agents
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Jane Does 1 and 2, and scheduling an inquest. Defendants oppose the motion and, by notice of
cross motion dated January 20, 2011, move pursuant to CPLR 2004 for an order extending
defendants” time to appear or compelling plaintifls (o accept late service ol an answer on behalt
of Martinez-Llias, Livanis, Alfieri, and Secreto, and pursuant to CPLR 3211 dismissing the
complaint apainst Secrcto.

[. BACKGROUND

By summons and veritied complaint dated March 16, 2009, plaintif(s commenced the
instant action. (Alfidavit of Devorah Hirsch, dated Dec. 6, 2010 |[1lirsch Affid.], I'xh. B). As
pertinent here, plaintiffs™ atfidavits of service of the summons and complaint reflect the
following:

(1) On March 25, 2010, the pleadings were personally served on Alfieri and

Martinez-llias;
(2) On April 14, 2010, the pleadings were personally served on l.ivanis; and
On April 20, 2010, the pleadings were served on Scereto by personal service upon
the Corporation Counsel.
(Id., Exh. A). There is no proot ol service upon NEST or the school safcty agents.

On or about April 9, 2010, Corporation Counsel served an answer on behalf ol defendants
City of New York, The Board/Department of Education of the City of New York, and New York
City Police Commissioner Raymond W. Kelly. (/d., lixh. C).

On or about July 1, 2010, Corporation Counsel served an amended answer on behalf ol
the same delendants as well as Martinez-Elias. (/d., Exh. D).

On or about July 13, 2010, plainti(fs served and filed an amended verified complaint. (/d.,
Exh. E).

On or about November 10, 2010, Corporation Counsel served a sccond amended answer

~J
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on behalf of the same defendants as well as Livanis and Alfieri. (/d., Exh. F). By notice dated
and served on November 16, 2010, plaintiffs rejected the second amended answer on the ground
that Livanis and Alliert had failed to interpose a tumely answer. (/d.).

1. PLAINTIITS” MOTION

Pursuant to CPLR 3215, a default judgment may be ¢ntered upon a party’s tailure to
answer or appear timely. The moving party must file prool of service of the summons and
complaint along with proof of the facts constituting the claim and default. (CPTR 3215[(]).
Pursuant to CPLR 306(b):

[w|henever service 1s made pursuant to this article by delivery of the summons (o ap

individual, prool of service shall also include, in addition to any other requircment, a

description of the person to whom it was so delivered, including, but not limited to, sex,

color of skin, hair color, approximate age, approximate weight and height, and other
identilying features,

Here, the alfidavits of service relating to service on Livanis, Alficri, and Martinez-lias,
in which 1t is alleged that they were personally served with the pleadings, lack a description of
the person allegedly served. Absent such information, the atfidavits ol service do not constitute
prima facie proof ol service. (De Zego v Donald . Bruhn, M.D., P.C., 67 NY2d 875 [1986]
[plaintifls (ailed to meet burden of proving proper service as affidavits of service did not contain
required [actual and descriptive detail to establish that pleadings were served personally on
defendant]).

The alfidavit of service relating to Secrcto also contains no description of the person
allegedly served. Moreover, while a party may serve a corporation or governmental subdivision
by scrving the Corporation Counsel with the pleadings (CPLR 311{a][2]), service on a person

must be made in compliance with CPLR 308, which requires that, as pertinent here, serviee be
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made by dehivery to a personal of suitable age and discretion at the actual place of business,
dwelling place or usual place of abode of the person (o be served and subscquent mailing.
Absent any indication that Secreto”s actual place of business is the office of the Corporation
Counsel or that he was personally served at that location, plaintiffs have fatled to establish that he
was properly served.

Plaintiffs also tail to submit proof of service of their pleadings on NES'I or the school
safety agents.

lI. DEFENDANTS® MOTION

A. Extend time or compel answer

Pursuant to CPLR 2004, the court may extend the time for doing any act upon good cause
shown, and pursuant to CPLL.R 3012(d), time to answer a pleading may be extended or a party
may be compelled to accept an untimely answer upon a showing of a reasonable excuse for the
delay or default.

Iere, delendants maintain that their delay in serving an answer on behall of Martinez-
Elias, Livanis, Secreto and Alfieri resulted from the statutory requirement that City defend and
indemnify ecmployees sucd for actions undertaken during the course ol their employment, which
may occur only after the employce requests legal representation from City and City investigates
the incident o determine whether it must represent the employee. Delendants also observe that
the action has recently been commenced and assert that plaintills arc not prejudiced by the late
answer. (Affirmation of Colin Marville, ACC, dated Jan. 20, 2011 [Marville ALT ).

Plainti{ls argue that defendants™ motion is untimely as it was not made before the

expiration of their time to answer and as they submitted no allidavit of merit. (Aflidavit in




Opposition of Devorah Hirsch, dated Apr, 14, 2011 [TTirsch Afhd.]).

City's investigation into whether it must delend an employee is a reasonable excuse for a
delay in answering on behalt of the employee (Harris v City of New York, 30 AD3d 461 [2d Dept
2006]; Sitverio v City of New York, 266 AD2d 129 | 1™ Dept 1999]), and no allidavit of merit s
required where a default judgment or order has not yet been entered (Arrington v Brony Jean Co.,
Inc., 76 AD3d 461 |17 Dept 2010|; Lamar v City of New York, 68 AD3d 449 [17 Dept 2009)).
Morcover, a motion pursuant to CPLR 3012(d) need not be made before the expiration of the
time to serve an answer. (See eg Planck v SUNY Bd. of Trustees, 18 AD3d 988 |3d Dept 2005],
v denied 5 NY3d 844 [defendant served answer late and then moved [or permission to serve late
answer; court did not abuse discretion in denying default judgment motion and compelling
plainti{f to accept late answer]).

Defendants have thus cstablished entitlement 1o an order compelling plaimntif(s o accept
their late answer.

B. Dismiss

Defendants contend that as Secrcto’s actual place ol business is not Corporation
Counsel’s office, plaintilfs did not properly serve him there and, as more than 120 days have
elapsed since plaintiffs filed their complaint, the complaint must be dismissed against him.
(Marville Aff)).

Plaintiffs argue that defendants waived the defense of lack of personal jurisdiction by
tailing to interpose the defense in their original answer, and that service on Sccreto by serving
Corporation Counsel was proper as he is a City employee. (1Tirsch Aftid.).

Pursuant to CPLR 306-b, service of a summons and complaint must be made within 120




days of its filing. and if not made timely, the court may dismiss the action without prejudice or
extend the time for service upon good cause shown or in the interest of justice.

As plaintifls did not personally scrve Secreto as required by CPLR 308 and fail to submit
any authority for the proposition that service on a City employee may be made by service upon
Corporation Counsel, and as more than 120 days have elapsed since they filed their summons and
complaint, plaintiffs have not demonstrated that they properly and timely served Secreto, nor any
pood cause for or that the interest of justice warrants an extension of time here.

1V. CONCLUSION

Accordingly, it is hereby
ORDERED, that plaintiffs’ motion for a detault judgment is denied in its entirety; 1t1s
turther
ORDIERED, that delendants’ cross motion for an order compelling plamtiffs (o accept
their answer is granted and defendants are directed (o serve their answer on plaintills within 20
days of the date of this order; and it is further
ORDERED, that defendants’ cross motion for an order dismissing the action against
defendant James Secreto is granted, and the complaint is hereby severed and dismissed as against
delendant Scereto, and the Clerk is directed to enter judgment in favor of said delendant.
ENTER:
:,7 "\\
Barbara Jaﬁ?c, )JSC
DATED:  July 12,2011 BARBARA JAFFE
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