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I-' lai nt i Sl i ,  

-against- 

Fn r 11 la i 11 tiffs, s d  f- rcp rcs u 11 t ed : 
I)woi-ali Iiii-sch 
40 Eschiillgc Placc, Suite 1800 
Ncw Yoi-k, N Y  IO005 
646-464-7059 

Sccrcto, New Exploratioiix in Scieiicc 'I'ccliiiulogy and Math (NEST), and School Safety Agcnts 
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13y s u m m o n s  and vcri tied complaint datcd March 1 6, 2000, pliaiiitifls culniiieiiccd the 

instalit action. (Al’liclnvil of‘Dcvorah 1 Jirsch, datcd l k c .  h, 201 0 [I Iirsch Affid.], I k h .  B). As 

pertincnt here, plaiiitil--fs’ atlidtivits oi’ service o l  thc summoiis and complaint rcilect thc 

fo 1 1 o w iiig : 

(1 )  

(2) 
(3) 

On March 2 5 ,  20 10. thc pleadings wei-c pcrsoIially scrvcd on Allicri and 

On ilpril 14, 301 0, the plcndings were personally scrvcd on I ,ivanis; and 
On April 30, 30 1 0, tlic plcadiiigs were scrvcd ui1 Sccreto by personal servicc iipon 
tlic C‘orporation C ’ o u i - m l .  

M, (11 . .  tinc~-l+;lias; 

(Id., Exh. A). ‘l’licrc is 110 proofol‘scrvice irpoii NEST or the scliool stti’cty agents. 

011 or ahout April 9, 30 1 0, C’orporalion C’ounsel scrved an answer on helmlf 01. defkiidank 

City ol‘New York, ‘I’he Botird/l kparlmcnt uf Educaiion of the City ol‘New York, and New York 

C h i  or about July 1,  20 10, Corporation Counsel scrved ;in amendcd ariswcr o n  behalf ol 

t1x s m c  deknclants as well LIS Martinez-Elias. ( I d  , E A  13). 

On or  aboLit July 13, 20 10, plaiiitillk scrved and tilcd ;in amended vcriiied complaint. ( Id . ,  

Fxh. E). 
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and served 011 Novcmher 10, 20 I O ,  plaintiffs reiectcd thc secoricl amendud answcr 011 the ground 

11. I’1,AINTIFI~S’ MOTION 

Pt~rsuaiit t o  C’PLII 32 IS ,  a cicfault judgiiicnt may he critcrcd upon a party’s tiilurc to 

complaint along will1 prool’ol‘tlic liicts constituting the claim and dcliiult. ((.‘PI,R 321 5ri.l). 

[M Jhenevcr scrvice is made ptirsuanl to his article by dclivcry of thc siiiiilnolis to a11 

individual, prool~of  service sllnll also includc, in addition to any othcr requircment, a 
dcscription ol‘lhc person 10 whom it  was so delivercd, including, but not limited to, sex, 
color of skiti, liair color, approsiinatc agc, approximate weight and licight, ntld other 
identiI)iing featirres. 

Hero, thc allidavits of servicc rclatiiig to scrvict: on I ,ivanis, Alticri, and Marlint.z-l<lias, 

in which i t  is d lcged tliat they were personally scrvcd with tlic pleadings, lack n dcscription 01 

thc person allegedly served. Absent such information, the affidavits ol‘scrvicc do not conslitutc 

[plaintiil‘s hiled to meet burclcn ol‘ proving proper scrvice ;is afticlavits of scrvice did not contain 

required I.iictual and descriptive detail to cstablish that pleadings were scrvccl personally on 

dc fcndant 1 ) . 

‘I’hc d l i d a v i t  (of scrvice relating to Yccrcto also contains 110 dcscription of the person 

must bc made in  compliaiicc with VIP1 , I <  308, which requires t l i a~ ,  ;is pertinent hcrc, servicc bc 
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Ahsciit any indicatiori tli;il Secreta's actual place ol'business is the ofticc 01 thc I'orporr-ition 

C'oii11wI or that lit: \ . w s  per-sonally xcrved a t  that locatiori, plaiiitiffs h w c  failcd lo cstablish [tint lici 

was properly servcd. 

I'hiiitXls also fail to submit pruof of scrvicc of lheir plcadiiigs on NES'l' or the school 

sahly agents. 

11. 1)F;FENDANTS' M(-)'-I'TON 

A. Esteiicl time oi+ comixl answer 

I'ursuaiit t o  C'PI , I<  2004, the coiirl may estcncl the tiiiic for doing any act upon goocl cause 

shown, ~ind pursuant to CPI , I <  301 2(d), time lo answer a plcading may bc ctleiided o r  ;I party 

may be compcllcd to accepl an untimcly answer upon a showing of :I reasoiiable ~ X C L I S ~  li)r thc 

delay or dcfault. 

I Icrc, del'endants iiiaintaiii that lheii. dclay in scrving an answer on hehnll' o f  Martinez- 

Elias, I.,ivnnis, Secreto and Aliieri r-csulled I?om tlie statutory requirement that Clily clcfend u id  

indemnil~ cmployees sucd for  aclioris underlaken d~iring the course ol'thcir cmploymcnl, which 

may occ11r only aftcl- the cmploycc reqimts Icg-al rcpi~useiita~inii h i i  (.'ity m t l  City investigates 

the incident lo deterininc wheher- it must rcpi-csent the ciiiploycc. Iklkiidants also nAserve that 

tlie action 113s recently bccn coriimciiced aiid asscrt that plaintiKs arc not prc.judiced hy the laic 

mswcr. (Allinnation of C'olin Mnrville, AC'C', dated .Ian. 30, 301 I [Marvillc A l I  I). 

Plaintifl's argue that clcfendants' niiotion is untimely as i t  was not macle hehr-c the 

expitxfioii of their tirnc to mswer m d  ;IS they submitled 110 allidavit oi'merit. (Midav i t  in 
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thcir latc answer. 

L3. Ilisiiiiss 

Dcfcndants contend tlint as Secrcto’s actcral place ol’buxiness is not Corporation 

Counsel’s officc, plaintillj: did iiol  propcrly serve hiin there and, as morc than 120 days have 

elapsed since plaintiffs f i lcd he i r  complaint, tlic complninl must be dismissed against hini.  

(Marvillc Aff.). 

Phiitiffs argrrc: h t  dcfeiidants waived tlic dci‘ense of lack of‘pcrsoniil $uriscliction hy 

failing to iiiteqmsc thc defense in their original answer, and that  scrvicc on Sccretci by scrving 

Corporation Coiriisel was proper ;is lie is ;I City cmployee. ( I  lirsch Aftid.). 

Pursuant l o  C‘PLR. 306-17, service of ;i smiinoiis and complaint iiiust be iiiadc wilhin 130 
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days ol' its tiling. and if  not n ~ a d c  limcly, tlic court niay dismiss thc action witlioiit prc.jiidicc or 

cstend 11ic time Lbr service upoii good c;iusc yhown o r  in thc iniercst ol'justicx. 

As plajiitills did not  personally scrvc Sccr-do as r-cqiiirccl by C'1'1 ,l< 308 nnd lid1 to submit 

iuny authority Ik)r thc prupcssition tliat scrvicc on a C'ity einployee niay bc madc by scrvicc upon 

Corporation Couiiscl, and as iiiorc than 120 days have eliq~scd sincc they fi Icd their siiiniii~)iis auc l  

complaint, plaintills h:tvc not clenionstratcd that they properly and tiiilcly served Secreto, nor any 

good cnusc for or illat the iiitcrcst ofjusticc warrants an extcnsion of liiiie here. 

I V . UINVLLJS ION 

Accordingly, it is hereby 

(1)I<DERIZI), that plaiiitilk' rnotion for a dcfiiult judgment is clenicd in its critirety; it is 

flirt her 

C)RD13RED, thnt dcl'elldia1its' cross motion lei+ 311 order coiiipclling plaintills to accept 

thcir answer is granled ancl delknclants arc directed to serve their- ;iiiswcr on plainti~ls within 20 

days of tlic date of this order; and it is liirtlw 

ORDIXED, that del'eiidants' cross motion [or an ordcl- dismissing the aclion against 

dcfcndant Janics Secxto is granted, and thc complaint i s  hereby severed and dismissed as against 

delindant Sccreto, arid the Clerk is clirccted ILO cntei- judgment in liivor ol'siaid clel'e~iclanl. 

ENr1'ER : 

1) AT1 I I )  : July 12, 20 11 
Ncw York, New Yorli  
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