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SUPREME COURT - STATE OF NEW YORK
IAS. PART XXXVI SUFFOLK COUNTY

PRESENT:
HON. PAUL.I. BAISLEY, JR., J.S.C.
----------------------------------------------------------------X
NILSA PEREZ, KATHLEEN REEVES, JEANNE
MELNIK and MACIIERlE GOADY,

Plaintiffs,
-against-

STEVE LEVY, SUFFOLK COUNTY EXECUTIVE,
THE SUFFOLK COUNTY DEPARTMENT OF
HEALTH SERVICES AND THE COUNTY OF
SUFFOLK,

Defendants.
----------------------------------------------------------------X

INDEX NO.: 45318/2010

MOTION DATE: 4/2112011
MOTION NO.: 0112MD

003 MD
0114 MG

PLAINT/n-S' ATTORNEY:
LAW OFFICE OF
ANTON J BOROVINA
510 Broad Hollow Rd" Suite 304A
Melville, New York 11747

PROPOSED INTERVENOR'S ATTORNEY:
GEORGE NOLAN, ESQ.
William H. Rogers Building
PO Box 611l1l
Hauppauge, New York 11788

DEFENDANTS' ATTORNEY:
BERKMAN, HENOCI-L PETERSON,
PEDDY & FENCHEL, P.C.
lOO Garden City Plaza
Garden City, New York 11530

Upon the following papers llumbered _'_w_rcad on this motion and cross-motion for S\lllllnnrV judgment and motion
(0 inlcrvmc: Notice of Motion/ Order to Show Cause and supporting papcrs_'-_: Notice of Cross Motion and supponing papers _
_ : Answering !\H1davils and supporting papcrs_: Replying Aftldavits and supporting IX1)"JCrs~_, Olhcr_ ' "lid "lk,
lie"l illg e(JC1Ii~clin ,mppol t of "lid "I'P(jxd to tlie IL1otj"IU, it is

ORDERED that the motion (motion sequence no. 002) of plaintiffs Nilsa Perez, Kathleen
Reeves, Jeanne Melnik and Macherie Goady, brought on by order to show cause (BAISLEY, 1.)
datcd February 2, 2011, for an order pursuant to CPLR R. 3212 granting plaintiiTs summary
judgment is denicd; and it is further

ORDERED that the motion (motion sequence no, 003) ofWilJiam J. Lindsay, brought on
by order 10 show cause (BAISLEY, l) dated February 8, 2011, for an order pursuant to CPLR
§1012(0.) and/or §1013 granting leave to intervene as plaintiff in this action in his individual
capacity as Member and Presiding Officer of the Suffolk County Legislature and on behalf of the
Suffolk County Legislature is denied; and it is further

ORDERED that the cross-motion (motion sequence no. (04) of defendants Steve Levy,
Suffolk County Executive, the Suffolk County Department off-Iealth SerVIces and the County of
Suffolk for an order pursuant to CPLR R. 3212 granting defendants summary judgment
dismissing plaintiffs' complaint, is granted.

This action arises out of the alleged failure of Suffolk County Executive Steve Levy (the
"County Executive") to comply with §A9-6 ofihe Suffolk County Administrative Code (the so-
called "Mary Hibberd Law") prior to submitting to the Suffolk County Legislature (the
"Legislature") a proposed 2011 budget that provided for closure of the John.l. Foley Skilled
Nursing Facility (the ';Facility") for budgetary reasons by "dc-funding" it after the first quarter of
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2011. The history ortl1is litigation - and the protracted public and legislative debate regarding tbe
future oCthe facility- was set forth lt1 the order of this Court (BAISLEY, .I.) dated February 17,
201 L and will not be repeated here. However. because subsequent events and developments
potentially bear on the Court's determination herein, they are detailed at leneth as follows:- ~

The Court's February 17,2011 order denied plaintiff's motion for a preliminary Il1junction
enjoining the County Executive from proceeding with his plans to close the Facility. The Court
hlUnd that plaintiffs railed to establish that Administrative Code §A9-6 is applicable to the
closure, as opposed to the "privatization," oCthe Facility, or that they would be irreparably
harmed by tbe closure, or that their interests in compelling compliance with the law outweigh
those orthe defendant in implementing a duly adopted budget in accordance \vith the Suffolk
County Charter, Whlle their motion for a preliminary injunction was .'il/hjlle/ice, the plaintiffs
moved, by order to show cause dated February 8, 2011, for summary judgment on their claims.
Defendants thcrc:at1.er cross-moved for summary judgment dismissing plaintiffs' complaint, and
those motions, together with a motion by William J. L1l1dsay, Presiding Officer orthe Suffolk
County Legislature, for leave to Il1tervene in the action as plaintiff were deemed fully submitted
as of March 3, 2011

The record reflects that on February 18, 2011, plaintiffs filed a notice of appeal from the
Court's February 17,2011 order and moved in the Appellate Division, Second Department, for a
prchminary inj unction pending the determination of the appeal. On March 3, 2011, the Appellate
Division issued a decision and order staying defendants "from taking any further action to close
[the Facility I or to terminate nursing services at [the facility], includmg unplementation of a New
York State Department of Health Approval of Course [sic] Plan dated January 21,2011'- pending
heanng and determination of the appeal. The stay was conditioned on plaintifCs' filing their brief
and record on appeal on or before March 24, 2011.

Although the Legislature had previously (on December 7. 2010) voted down a resolution
authorizing the sale of the Facility to private nursing home operator Kenneth Rozenberg through
his companies Foley Operating LLC and Foley Land LLC, on March 3, 2011, bv.:ed with the
imminent closure of the Facility, the Legislature adopted a resolution (Resolution 47-20 I I)
authori;r.ing the County Executive to proceed with the sale. The Legislature specilically found
that "operating a municipal skilled nursing home is no longer III the best fiscal interest oCthe
County," that the Facility's "uninsured and ullderinsured patients can be cared for at any of
Surfolk's 40+ nursing homes," and that "the F8cility could be operated at the same high level of
care, butmOI"e efficiently by individuals or entities that do not face the operational restrictions
particular to municipalities" The Legislature also specifically found that the proposed sale had
already been sub.iected to review pursuant to Suffolk County Administrative Code ~!\9-6.
lI1c1uding four separate puhlic hCemngs, and that adoption oCthe local hl\v authorizing the sale was
"conclusive evidence of full compliance" with Administrative Code ~A9-6. The Legislature also
adopted a second resolution (Rcsolution 48-20 1 I) which provided for a severance package for the
County employees whose cmployment at the Facility 'would be terminated as a result of the sale.
Pursuant to a decision and order dated March 18,2011, the Appellate Division, Second
Department detcrtmncd that the proposed sale docs not v!Olate the stay it Imposed in its March 3,
2011 order. On March 21. 2011, the County Executive signed Resolutions 47-2011 and 48-2011
lllto law.
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Imlll~dialely thereafter. by letter dated March 21, 201 ] , plaintiffs· attorney advised thl.:
Court and defendants' attorney of plaintiffs' intention 10 discontinue the instant actiol1. By letter
dated March 24. 2011, defendants· attorney objected to the discontinuance of the action and
requested that the Court decide the pending motions for summary judgment. The basis for
defendants· objection was that. ·'if for any reason, the sale of Foley was nol to close pursuant to
the terms of the Contract. the County would again be in the position of having to close the
projected budget deticit by declining to provide operating funds in the 20]2 Operating Rudget.··
According to defendants· counsel, ··the very issue presented in this action (whether the failure to
provide funds lar Foley's operation pursuant to an adopted budget is permitted under A9-6)
remains in controversy and can not be finally resolved until such time as the sale is closed'"
Plaintiffs· counsel then responded. by letter dated March 25, 2011. characterizing defendants'
request that the Court decide the motions as "nothing more than a request lar an advisory opinion
with respect to an action that has not taken place (i.e., the submission of the recommended
operating budget for 20 12) and on tenns not yet reduced to writing and on legislative and
administrative proceedings that mayor may not occur." Plaintiffs requested that the Court order
the discontinuance of the action ··given the recent action taken by the County Legislature."

In response to the pm1ies' letters. the Court directed a telephone conterence, which was
scheduled to be held on April I I, 20] I. On April 4, 2011, defendants' counsel wrote the Court to
advise it or·'recent developments relating to the sale and/or closure of the John J. Foley Nursing
Home." Specifically, counsel was referring to the defendants' receipt of a letter from the
purchaser purporting to terminate the contracts relating to the sale orthe Facility and demanding
the return or its $1.8 million down payment. Counsel opined that the purchaser's attempt to
terminatc the contract was '·patently defective" and reiterated the intent of the County to enforce
the contract and close the sale before the end ofthe year. However, counsel noted that tfthe sale
docs not close, ·'the County would again be in the position oj" having to close the projected budget
deficit by declining to provide operating Ii.mdsin the 2012 Operating Budget" and again urged the
Court to decide the motions for summary judgment as "the issues presented in this (lction remain
in controversy," I

On Apri I 11. 20 11, the Court held the telephone conference to discuss plainti fL,,· request
to discontinuc the litigation, as \vell as the foregoing deve1opmenls, which had also been widely
reported ill thc press and were a matter of public knowledge. The events related in the April 4.
2011 correspondence from defendants counsel appeared to the Court to have dramatically altered
the posture of the litigation that was commenced in December 2011 under vastly different
cin..:umstances, and potentially rendered plaintiffs' action moot. [n thc course of the conference.
and apparently as <lresult of tile prospective purchaser·s purported cancellation of the contracL
plaintirfs· counsel abruptly back-pedaled from his previous insistcnce on discontinuing the
litigation. and joined in dcfend<ll1ts' request that the Court proceed to determine the parties·
summary judgment motions. Because the Court believed that the intervening events may have a
significant bearing on the matters that were initially presented for the Court's determination. the
Court directed that thc parties supplemcl1\ the record to reflect the post-submission events. and

I Ill": t 'uun nok's thallh..: V<llidilynf th..: purpon..:d can..:dlmion orlh..: Clllllmel uf:«.ll..: is apparcl1\ly now the suhjcct Ilf
litigation hc(w..:..:n(h..:pur..:h.L~cr<lmllhe County (Foley Operulillj[ u.e (/1/dFoley I.and u.e ,. rill' ("(/1111~;' OJ"SI!(fO/k.<,IlIL
..:ontntt.'net.'din thi~ Coun ulllkr Index No. 12K..J-0I201Il.
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adjourned the summary Judgment motions (as well as the motion to intervene) to April2L 2011
The parties thereafter made their respective submissions and the motions were deemed fully
submitted un April 21, 20] I .

The Court's records renec! that on April 28, 20 II , on its u'yvn motion. the Appelia(e
Divlsion, Second Department, vacated the stay granted by its March 3, 2011 decision and order as
clarified by its March 18,201 decision and order, predicated on plaintiffs' failure to timely perfect
its appeal of this Court's Fehruary 17,20] I order. On Junc 10,2011. the Appellate Division
denied defendants' motion to dismiss plaintills' appeal for failure to timely perfect, however, and
enhlrged defendants' time (0 serve and file a brief until July 11,2011.

Pursuant to a resolution adopted by the Legislature and approved by the County Executive,
continued operation of the Facility is funded through June 30, 2011 (Res No. 324-2011, adopted
April 26, 2011, approved May S, 2011). Recent news reports and public records reHect, however,
that the Legislature's recent effort to amend the 2011 budget to provide funding f(,))" the Facility
through the end of 20 11 v·ms vetoed by the County Executive (.?\lnvsday, June 28, 2011, p_ All;
Res. No. 426-2011, adopted June 7, 201 L vetoed June 27, 2011).

It is wel1 estabiJshed that the function of courts is to determine actual controversies
betvveen litigants with a genuine stake in the outcome (Saratoga County Chamber oj"Con1merce 11

Pataki, 100 NY2d 80] r2003]). It is not the function of the Court to render advisory opinions, and
the Court wtll not rule on academic, hypothetical, moot or otherwise abstract questions (hi.)
Where changed circurnstances "prevent the court from rendering a decision which would
effectually determ1l1c an actual controversy between the parties involved," the action must be
dismissed as moot (id.)

Upon a careful revlCw of the motion papers, the parties' correspondence referred to ahove,
and the paIties' supplemental submissions, al1 ohvhich the Court deems to comprise the record on
these motions (exclusive of the affidavit ofWi1liam.l. Lindsay, sworn to April 8. 2011,
[Jurporleuly in I'urther support oCplaintifls' summary judgment motion, the submission of which
was not authorized), together v..'ith an analysis of the applicable law, the Court is constrained to
con dud\: lhat the events that transpired after the summary judgment motions were interposed have
not rendered this action moot. Although defendants' expressed concern IS that the issues
presented herein may recur in connection with the submission of the 2012 budget. it IS apparent
that, if the County elects not to enforce the contract of sale, and in light of the Appellate Division's
vacatur of the stay pro)l1biting closure of the Facility, defendants may proceed to close the Facility
in 2011 in accordance with the 2011 budget which (at least at present) provides no funds to
operate it beyond June 30, 2011. Accordingly, the issues presented by plaintiff's complaint, \-VhlCh
arc addressed solely to the 2011 budget adoption process. remain viable and arc not 11100t.
Accordingly, the Court will determine (he motions on the merits.

With respect to the motions for summary judgment, it IS undisputed that defendants did not
hold public hearings or otherwise attempt to comply \-vith Administrative Code 0A9-6 prior to
submitting the 2011 budget and that accordingly there arc no hlctuallsSlIcS to be determincd. rhc
ftmdamental issuc to be determined on these motions for summary judgment IS whether SuCfolk
County Admi111strativ'c Code §A9-6 is applicable to the County Executivc's plan to "de!t1l1d" and
close the Facility, which may be determined as a maHer of law. The Court prevlOusly analyzed the
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purpose. history and language of the statute in connection with plaintiffs' prior motion for a
preliminal)' injunction. which presented substantially identical issues to those posed in connection
with the current motions for summary judgment. Accordingly. the Court herein reiterates its prior
analysis. as set forth in its February 17. 20J 1 order, as follows:

Administrative Code ~A9-6, ~ntitled "Procedures for review ofprivatiz<ltion initiatives:' was enacted in 1997
(Local Law No, 20-19(7) predicated on the Legislcl1ure's finding that the provision by the Suffolk COllrllYDepartl1lcl1l
of! lealth Set·vices ("'SCDI-lS") of essenlia I health services "rcpresents the IllOst fundamental exercise of municipal
power in Pl"Otcclingthe public heallh and safety of its residents." The law was enacled to ensure that "any initiative to
provide the delivet·y of(essential health services] through an alternative entity [would] be subject 10 the highest and
strictest levcl of scruliny available to ensure that an inlonned decision-making process is applkd to the examination of
any privatization initiative ..." (L.l.. No. 20-1997, * I). The law established "a procedure for consideration of any
initiatives to replacc services provided by !he Suffolk County Department of Ileahh Services wilh services provided
by another entity (quasi-public or private) that will ensure the highest level of scrutiny to any such proposal,'- and was
made applicable to "any plan. initiative or proposal designed to provide services which are being provided by County
employees as orthe effective date of this law {June 24. 19971 through the use ofnollcoumy employees ..." (Local Law
No_ 20-1997. *3)_

Adminlstr<ltive Code *A9-6 provides that:

"In the evenlthat a proposal or pian to provide any oftl1e services identified in Article IX oCthe
Suffolk County Chal1er or Article IX of the Suffolk County Adminiwative Code, including hllt not
limiled [0...<1skilled nursing facility ... is submitted to the County Executive and/or COlillty
Legislature for the purpose of providing these services through entities other than SulTolk County
governmcnt and/or the County Department of Health Services, using cmployees other than
employees orthe County of Suffolk, then the following procedures shall apply:"

The law !hen sets forth detailed requirements that must be complied with in the event such a proposal or plan is
presented: Subsections A through 11provide that the proposal or plan must be submitted in writing and subjected to a
series ufpublic hearings conducted by the County Executive and by the Legislature. The proposal must be
accompanied by a wrillcn evaluation of the cost and quality of services 10be provided under the plan as compared to
that being provided by the County. written documentation from the appropriate Slate governmental entity approving
tllC proposal, a I'Cport identifying expenditures for services under the proposal and identifying the precise level of
services to bc provided under the proposal as compared to that provided by the County. and a c(,I'lifieation thatlhe COSI
savings 10 the County will be:at !cast I()O/O in each of the first five years. The law f1l1111errequires tl1at the specifics of
the plan be explicitly approved by the I.egislalure (*A9-6 (1\) through (I-l)). Finally, the law p["()videsthat "No such
plan or proposal shall be made pan ofa recommended operating budget .. lInless and ulltil such public hearings have
been concluded and lhe items ill Subsections 1\ though I! have been complied with" (*1\9-6 (1)).

Plaintiffs allege that because Ihe County's closure of the Facilily and cessation ofskillcd nursing services will
necessarily mean thatlhe current residents of the Facility must relocate 10alternate facilities where their care will be
provided by non-County employees, Administrative Code *A9-6 is applicilb1c :md the public hearing and other
procedural requirements of tile law must be complied with_

In inlcrprding a staiUte. which has at its root the discernment of the intenl of the legislature, the Court looks
first 10 the plain meaning oflhe statute (Majewski 1" !Jrolldli/hilJ-f'erlh (·"'If. 5ich. Oi.l·r.. 91 NY2d 577 [1998])_ lfa
statute is unambiguous and clear on its face, !he Coul1 must give effect to its plain meaning (I'II!r: l' ECOIIOll1uki.I', 10
NY3d 5'-12[200R)). Upon a close reading of the law, and the legislative intent as set forth thereill, lhe Com1 is
constrained to agree with defendants that Administrative Cude ~A9-6 is I]{)l,011ils face. applicable 10 the closure or
thl: Facility :lIld the cessation of its opo::mtions. Althollgh closure of tile hlcilily was certaillly OIlC'of the optiolls
contemplnted by SlilToih;Coul\lY legislators in the ongoing debate about its r\lllll·e. the word "clostll'e" docs 110tappear
anywhere 111the law, and the law docs nOI in terms address the scenario where a County-rull health facility is closed
and the services formerly provided by the County cease to be provided
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The express langlmge of the law refers exclusively to rropos2lls, the purpose ofwllich is 10 provide he2llth
services thut arc currently being provided by the SCDHS through another, non-public 01·Cju<lsi-public,entity, a
purpose obviously not intended by the Budget mandating the eessmion of County-provided services at the Facility.
\Vhilc New York Slate law and regulations mandate that tIle County plan for the relocation of discharged residents to
alkrllatc f"<lI.:i1ilies,such <lIllandare lS not lhe equivalent of <lpurpose or il1\em to provide sCI·viccs through an alternate
entity. Plaintiffs' attempt to equatc the transfer of patients to olher facilities (ISan illcidellwl consequellce of closure of
the Facility with an intentional initiative to provide services through another entity ISi1tortured, imupportable
construction of the law. Irll.le.:d, the title ol'the la",' (see McKinney's Cons Laws of NY. Book I, Statutes, ~123) is
indicative oftlie narrow scope of the uetivity intended 10 be n.:gulated, refeJTing .:xclusively to "privatization
initiatives," "PrivutiLation" may only be understood to mean the transfer Irolll public to privi:lte ownership and control,
which closure of the Facllity Joes nOl implicate,

tvloreover, the specific requirements set fonh in §NJ-6 subsections A througll H, which r.:qllire detailed
comparisons of the cost and quality of tile services to be provided under any submitted plan or proposaL appear
singularly directed at th.: "public verSllS private" scenario, The closure of the Facility, which entails the prospective
relocation of more than 200 pali.:nts to an indeterlllinaw number of as-yet-un designated facilities, subject to llUIl1.:rous
variables including patient and family preferences, docs not lend itselrto th.: kind ol'colllpar<ltive cost-quality analysis
required by the law.

Indeed, the record rellects the recent closure of <lhal f dozen County-operated health service rrogl·ams
without thc public hearillgs detailed in Admlllistrative Code §A9-G and without objection by the Legislature or any
party for allegcd non-compliance with §A9-6. The closed facilities include the Bay Shore Health CenWr, the Central
Islip Heal1h Center, the Babylon Methadone Treatment Clinic, the Young Adult Metlwdone Progr<lm, the Iligh Impact
lncarccmtion Program, Digital Mammography and the I-IIV Primary Care Unit. Notably, the County's alleged failure
to comply with Administrative Code ~A9-6 was never raised in the Legislative colloquy ,md debate on the proposed
Budget, and thc record rcl1ecls that it was generally understood by the legisl2ltors tlwt failure to approve the sale oflhe
Facility or to amend the Budget would result in closure of tile Facility. The bel<lted invocation of the Mary Hibberd
Law appeat·sto be 3n attempt to accomplish by judicial intervention what the Legislature was unable to accomplish via
lhe legislative process.

The parties' submissions on the instant motions for summary judgment, as 011 plaintiffs'
prior motion for a prelimmary injunction, establish, as a matter of law, that Administrative Code
§A9-6 is not applicable in the circumstances presented here and that it was not violated by the
defendants' submission ora budget that provided fur de-funding and closure or the Fac:ilily. In
light of the foregoing, the plaintiffs' motion for summary judgment is denied, defendants' motion
for summary judgment is granted, and it tS declared tbat the County Executive did not act
unlawfully by submitting to the Suffolk County Legislature a Recommended 2011 Operating
Budget that --dc-funded·' and provided for the closure ol'the John.1. Foley Skilled Nursing Facility,
tbat the Approved 2011 Operating Budget is not null, void and unlawful to the extent it provided
1'01' de-funding and closure of the Faetlity, and that Suffolk County Administrative Code ~A9-6
docs not apply to so much of the Reeommcnded 2011 Operating 8udget as providcd !('lr de-
funding and closure orthe Facdity-

In light of all nfthc foregoing. the motion of William .I. Lindsay 1'(Jr ll:ave to mtervcnc ,1S

plamtifllll this action is denied as moot.

Dated: June JO, 2011
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