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1' 1 ai 11 ti lTs, 

-against- 

CITY OF NEW YORK, 125 WES'I' 3 l s T  STREET 
ASSOCIATES, INC., SIDNEY IXTNER ASSOCIATED, 
INC., THE DURST ORGANlZA'J'lON TNC., GOTHAM 

Argued: 412611 1 
Motion Seq. No.: 003 
Calendar No.: 43 

CONSTRIJCT1C)N COMPANY, LLC and lIEGI(T)NAL 
SCAFFOLDMG & HOISTING CO. INC., JUL 1 8  2011 

Third-Pai-ty PI aiiiti ffs, 

-against- 

CONSOLIDATED EDISON COMPANY OF NEW Y O N ,  

For plaintiff: For rlcfcridaiit City: For co-dcfciidniits/tliird-party plaiiitii'rs: 

I>eborah Diorio, Esq. 
Jacoby Kr Meyers, LLP. 
1279 KoLite 300 
P.0.  u o x  1 1  1 1  
Newburgh, NY 1255 1 

Lynn M.  Leopold, ACC 
Michael A. Cardozo 
Corporation Counsel 
100 Church Strect 
New Yoi-k, NY 10007 

William C. MahInn, Jr., I'sq. 
Jones Hirsch Connors Lk Bull, PC 
One Battery Park Plam, 28"' floor 
New York. N Y  I0004 
2 12-527-1 000 

2 12-442-0398 

By notice of motion dated Jaiiuaiy 1 1 ,  201 1, defendant City iiioves pursuant to CPIX 

321 2 for an order granting it summary judgment on defendanis' cross claim against it and/or 
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pursumt to CPLR 321 1 lor ai1 order dismissing the complaint and all cross claiiiis against it. 

Co-dekndanls oppose tlic motion; plaintiff does riot oppose. 

1. RACKGROUND 

On Decciiibcr 22, 2005, while waking 011 the sidcwalk approximately 350 reel wcst of 
n tI 

the southwest coriicr of West 32 Strcct rind Sixth Avcnue in Ncw York City, plainlillallcgcdly 

tripped and 1 ~ 1 1  on plywood boards on the sidcwalk. (Alfirriiation olLynn M. Leopold, ACC, 

dated Jan. 11, 201 1 [Lcopold Afi~.], Exh. A). 

On or about Juiic 2 I ,  2006, plaintiff served a suiiinions and complaint on dcfendants. 

( Id  , Exh. B), On or about November 16, 2006, issue was joined with service of City's answer, 

in which City asserts cross-claims against co-defendants. (Id., I'xh. U). 

On or about Dcccmbcr 20, 2006, plaintiff served a bill oi'particulars specifying that lie 
ntl 

had lallen in I'ront o f a  construction site at a building on West 32 Street bctween Sixth and 

Seventh Aveiiucs, known as 25 West 3 1" Strcct in Manhattan. (Id., Exh. 1%). 

At an oxamination belore trial (EH'I') held on Dccember 18, 2007, plaintiff testified that 
nd 

he had hllen on the sidcwalk on West 32 Strcct between Sixth and Seventh Avenues. (Id., Kxh. 

I). Pictures of tlic location were olfered as wcll. (Id., Exh. J). 

At an ERT held on August 22, 2008, Cily record scarcher Nalik Licgler testified that he 

had conducted a search for aiiy pcriiiits, violations, contracts, complaints and repair orders 

issued during the two years bcforc plaintifrs accidcnt in connection with both sides of thc street 

at West 32 Strcct bctwcen Sixth and Seventh Aveiiucs arid located 45 permits only, iiotic of 

which was issued to City, its agencies or contractors. ( I d ,  Exhs. K, L). 

nd 

By aflklavit dated April 8 ,20 10, David C. Atik, an attorney employcd by City's 

Departmen1 or Finance, dlirnied that his scarch of the notices of property values for records 
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relating to 125 West 3 1'' Street rcvcaled tlial on the date of plaintiff's accidcnt, Cily did not own 

the property, and that thc property was then classificd as a parcel with one non-residential unil 

on it. ( I d , ,  Exh. M).  

On luly 8, 20 10, plaintiCI' and third-party dcfcndant Con Ed signed a stipulation 

discontinuing, with prejudice, the action against City, so ordered by this court on October 26, 

2010. (Id., Ex11 F). Co-dcfcndants declined to sign the stipulation and instead olI'ered to sign it 

without prejudicc to cnablc thcm to reinstate their cross claims againsl Cily in the event plaintiff 

testilies at trial that he fell on tlic curb arid not the sidewalk, thereby rciidcriiig City liable. 

(Afh ia t ion  of William C. Mahlan, Jr., Esq, dated Feb. 23, 201 1 [Mahlan Aff.]). 

At a compliance conrerelice held on October 26, 20 10, plairitifl'and defendants agrccd 

that the only claims remaining against City are co-dcfcndants' cross claims for indcinnific, ct  1' 1011 

by, or apportioiunent of, rcspoiisibility against City ( I d ,  Exh. H). 

11. CONTENTIONS 

City disclaims liability for plaintiffs allcgcd iiijuries on the ground that it has 

dcmoiistratcd that it docs not own the property in issue, and asks that saiictions in the f o r m  o l  

costs and disburscmcnts be paid by co-delendants in light of their frivolous rcason for refusing to 

sign the stipulation of cliscontinuance. (Leopold Ai'f.). 

In opposition to City's application for sanctions, co-dcfcndants justiry their rehsal to 

discontinlie their cross claim against City with prejudice, rclyiiig on plaintiff's failure to s p e d y  

wherc and why hc fcll and obscrviiig that the plywood boards which appear in the photographs 

admitted in evidence at plaintiffs EI3T run across the sidewalk and curb line, thereby pennitting 

a11 infcrcncc that he fcll on the boards on tlic curb, for which City is liablc. l h c y  also seck an 

order dismissing the complaint, claiming that p1aintiU has not set h r t h  a primufhcic case of 
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negligence. (Mahlan Aff.). Abscrit the Gling of a cross-motion for a dismissal, I do not consider 

this rcqucst. 

111. ANALYSIS 

A. Summary i irdmiciit 

The party seeking summary .judgiiierit must show p i m a  fi-rcie entitlemiit to judgment as a 

iiiattcr of law by presenting siil'1~'lijciit cvidcnce to negate any iiiatcrial issues offact. (Winegrud v 

N e w  l'oik [Jniv. Mcd Ctr., 64 NY2d 8 5  I ,  853 [1985]). If thc movant meets this burden, the 

opponcnt miis t rebu 1 the prima fircic showing by submittiiig adinissi ble evidence, dcmons trating 

thc ctistence ol' liictual issues requiriiig a trial. (Zzickcmzan v City of New York, 49 NY2d 557, 

562 [1980]; Bcihlehcttz Steel  Corp v S'OIOW, 51 NY2d 870, 872 [ 19801). Otlicrwise, denial of thc 

motion is rcquircd, rcgardless of the sufllciency of the opposition papers. (Winegrud, 64 NY2d 

at 853). 

Pursuant to New Yorlc City Adiniiiistrativc Code 5 7-201(~)(2), 110 civil action may bc 

maintained against City arising from a darigcrous or defective condition on a sidewalk unless thc 

p1aintXl' deinoiistrates that City rcccived written notice. Whercas tlic plaintill'bears thc burden 

ol'establishiiig at trial that City had writtcn notice ( K d z  v Cily q fNeiu  t'ork, S7 NY2d 241, 243 

1995 I), lic bcars no such burdcii at the pleading stage. Rathcr, City, as movant, must cstablish 

an absence or  written notice. (McNeil/ 17 City q f N e w  York, 40 AD3d 823, 824 [2d 13cpt 20071). 

"[Plrior writtcn noticc of a dcfcct is a condition precedent which [a party] is required to plead 

and provc to maintain an action against the City." (Kulz, 87 NY2d 241, 243). 

Where City establishes an abscncc of prior writtcn noticc of a defect, the bLirdcn shifts to 

the plaintiff' to demonstrate that a n  exception applies, either that City a ihnat ivcly created the 

dcycct through an act of ncgligcncc, which rcquires a showing that work perlimned by City 
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imiiicdia~ely resullcd in the existeiicc of the defect, or that it made a special use of thc place 

where the defcct was located. (Ydwruiq$z 17 City of New Yurk, 1 0  NY3d 726 [2008]). 

1 Jerc, co-delendants oppose disiiiissal solely on tlic ground that thc accident may not 

have occurred on the sidewalk but offer 110 evidence in support beyond instanccs in plaiiitiffs 

GJ3'1' whcrc he expressed confusion ovcr how he fell. As plaintiff testified that he fell on the 

sidewalk, llic prcscnce of plywood boards oii both tlic sidewalk and thc curb does not constitute 

cvidcnce that he le11 at thc curb and not Ihe sidewalk. 

Moreover, co-defci'cadants oller 110 cvidcnce that City limy linve created thc dcf'ect by 
Ild 

negligently permitting plywood to lie across the curb on Wcst 32 Street, again relying on tlic 

mere possibility that f x t s  might emcrgc at trial establishing that plaintiff fell on the curb. (SCC 

Peno v City of Yonkcr-s, 82 AD3d 728 [2d Dcpt 201 11 [plaintilf, who fcll on piece of rnelal 

protruding from sidewalk, [ailed to raise triable issue as she only ollered spcculation that 

defendant created delect]; R c g m  v Cily q f N w  York, 8 AD3d 462 L2d I k p t  20041 [plaintifys 

speculative and conclusory allegation insufficient to establish triablc issue related to his 

allegation that City created hole in sidewalk]). 

R .  Costs and sanctions 

A court niay award costs or iiiipose sanctions upon B party or attorney i1 the party or 

attorncy cngages in frivolous conduct, which is d e h e d  as coiiduct completely without merit in 

law or in fact and cannot bc supported by a rcasoiiablc argument lor an extension, modiiication, 

or rcvcrsal of cxistirig law, conduct uiidcrtaken primarily to delay or prolong the case, to harass 

or inaliciously iniurc another, or asserting inaterial facts that are false. (22 NYCRR 

130-1.1 [c] [Zl). 

In the instant casc, City lins established, priniajhcie, that it is not liable for plaintiffs 
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injurics and it successl‘ully ncgotiated a stipulation or discoiitinuance with plaintifT and tliird- 

party dcfcnclant Curl Ed and co-dcfendants offcr only corijecturc i n  opposition. ‘ k t  plaintiff 

does not recall cverylhing leading to his [all docs not justify co-defcndanls’ refusal to 

discoiitiiiuc against City with prcjudice. Coiiscqucntly, absent a good faith basis for their 

opposition to City’s motion, it is appropriate to award costs. 

IV. CONCLUSION 

Accordingly, i l  is hereby 

ORI)ERED, that defendant City of New York’s niotion for suininary judgmci?t is granted 

arid the complaint is hcreby disinisscd as against defendant City olNew York, and the Clcrlc is 

directed to ciitcrjudgriieril in hvor  of said dekndant; it is further 

ORDERED, that dcfcndant City ofNcw York’s request that the court award it costs and 

disburscmcnts pursuant lo 22 NYClW 130-1. I is graiitcd to the extent that co-defendants sliall 

pay thc costs iiicurrcd by dekndant City’s in liling the instant motion to dismiss; i t  is liirthcr 

ORDERED, that the remaindcr ofthe action shall continue; and it is furlher 

ORDERED, that the Trial Support Oftice is directed to reassign this case to a iion-City 

trial waiting list a i d  remove it from the Part 5 inventoiy. 

ENTER: F I L E D  

DATED: July 7, 2c)l 1 
New York, Ncw York 

JUL 0 1 2011 
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