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Plaintill‘ 

JAMES I, HOCHFELDGR, JWL 21 2011 
I )cfcndnnt, 

NEW YCIRK 
COUNTY CLEHKS OFFICE 

-X _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ I _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _  

JOAN A. MADDEN. .I . :  

Plaintilf Guldberger & Dubin, P.C. (“G&D”) inoves lo disqualify SchwartL & Punterio, 

PLIX (“S&I”’) from representing dci‘endant .lames 1,. TTochfelder (“.l FIochi‘clder”). Plainlill‘ 

alleges disqualilication is rcquircd 3s thcrc exists a non-waivablc conflict of intcrcst. Defendant 

opposes thc motion, which is denied for the reasons below. 

In this action, C;&I) sucs J 1 lochfcldcr. for legal scrviccs G&D provided on behalf of his 

son Adaiii Hochi‘eldcr (A 1 lochfeldcr.”). G&D alleges J ,  Hochfclder agrecd to guarantee payincnt 

for GSrD’s serviccs to his son. A disputc arose between A. Hochf‘elder and G&D with respect to 

the amount of legal fees. In connection with thal disputc, Matthew Schwart7 (“Schwartz”) of 

S&P was rctaind by A. Hochfelder. Schwart7 sent a Icttcr to G&D datcd April 29, 201 0, 

rcqucstiiig an accounting of Icgd fccs paid to  G&D on bclidfA Jlochklder. In May 2010, 

C;&l) commenced this action against .I. I Ioclifelder seeking $1 00,000 in altomeys lees Cor 

scrvices provided to A. I Ioclifelder. J .  Hochi‘elder then rclaincd S&P to rcprcscnt him i n  this 

act i o 11. 

In this niotion to disqualily, G&D claims that during thc coursc ofreprescutiug A. 

I-Iochfcldcr in connection with ;1 number O C  criminal and civil mattcrs, <i&D lcarncd of unlawfd 
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or illcgal XLS ol‘both Hockfcldcrs. G&L) fwthcr argues that utidcr Rule 1.6 of the liules of 

Professional C‘oiidLict,’ an attorncy is permittcd to rcvcal confidcnccs and nthcrwise privileged 

inibrination to dcfcnd against accusations of wrongl‘ul coiiduct or to collect a fee. Sincc J .  

Hochlelder asscrts dcfciiscs of unjust cnrichment and unreasoriable altomey~’ l‘ees, in addressing 

thcsc clcfcnxcs, G&I> asserts it will need to revcal work pcrfornicd oti bchalf of A. 1 Iochfclder 

which will iiiclude coiiliderices relating to their allegedly unlawful or illegal conduct. G&L) 

argues that since S&P rcprcscnts both I lochfcldcrs, this creates an iioii-waivablc conflict of 

interest. Speciiically, G&JI argues to properly represent the lither, SSrP riiust piit the son’s 

intcrcsts at rish, and to properly rcprescnt the son, S&P inust put thc father’s iritcrcst at risk. 

ln opposition, S&P asscrts that G&13 lacks standing to seek its disqualiikation as G&D is 

neither a prcscnt nor former client ol‘S&P. S&P also argues that any potential conflict has bccii 

waived, and in support ol‘ lhis argument, i t  submits thc afildavits h m  J .  Hochfelder and A. 

Hochl‘elder. J I Ioclifelder stales that belore he rctaincd S&P lic wa\ aware that i t  represents his 

son in cunriection with the ike dispute with G&ll, and that lie is aware ofpotentid ccmtlicts from 

SRLI’ rcprcscntiiig him and his son simultaneously, arid that all  risks were disclosed in writing in 

thc retainer agreemcnt hc signed. Nonetheless, J. FTochfcldcl- states hc dccidcd to rctaiii S&P to 

del’eiid him in this action and consented to S&l”s cniitinuiiig rep*esentatioii o r  his son. A, 

I loclifcldcr likewisc states in  his affidavit that he is aware oftlic pc7tcnttal contlicts, has 

consciitcd to S&P’s siniultaneous representation, and has agreed to waive any conflict. 

13y stipulation, A. Hochfelder was perniittccl to intervene in this action. In the 

intervention ordcr, G&D was dirccled to submit for in-camera inspcction its assertions regarding 

‘GRrD rcfcrs to this provision as “Ethics Rille 1.6.” 
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lhe alleged illegal activities. A. I lochfelder agreed to corisult with mi iiidcpcndcnt attorney 

regarding the alleged conflict arising out S&P’s joint rcprcsciitation. Accepting the assertions in 

GRrD .statement as true, ;in in-camera review suggests that during its rcprcsciitation or  A. 

I Ioclifcldcr, G&D ohlaiticd inhrmation lrom hini that iiiay be liariiifd t o  him and J. Huchlelder. 

I lowcvcr, in  a supplcniciitd allidwit, A. I-loclifcldcr states that aftcr rcvicwing these assertions 

in G&D’s statctncnt, and, aftcr consulting with another attorney, tic docs 1101 perceive ;I conllict. 

“nisclualilication.. .during litig’atiun implicates not oiily the ethics of the profcssion hut 

also the substantive rights of tlic litigants rand] dcnics a party’s riglit t o  representation by the 

altorney of its choice.” S &L S Hotel Ventures 1,iinitcd Partncrsliip v 777 S. I I .  Corp., 60 NY2d a1 

443 (citations omitted).” The right to counsel is “a valued right [and] any restrictions must be 

carei‘ully scrutinizcd. fi Furthcrinorc, whcrc tlic rules rclating to profcssional conduct are 

invoked not at 3 discipliiiary proceeding but “in the context ol‘an ongoing lawsuit, 

disqualiticatioii ... caii create ;I strategic advantage o l  one party over another”Id.. Thus, the 

movant milst mect a heavy burden of showing that disqiialilication is warrmted. See Broadwhjtc 

Associates v. ‘l’ruoiig, 237 AD2d 163, 163 ( 1  r t  Dept I997)(noting that unlcss rnovaiit niects heavy 

burdcn of showing disclual ification is wawantcd, such a iiiotioii should be considered as an effort 

to obtain strategic aclvaiitage). 

Under this standard the motion to disqu:iliLy must be denied. Ac a prcliininary matter, 

S&P is correct that, in gcneral, ;is D&G is neither ;i former cliciit nor prcscnt clicnt of S&P, it 

lacks standing to sccks S&P’s disqualiGcation. See llcvelop Ilon’t Dcctroy booklvii v. Fmpirc 

Statc Develormcnt Corp.,  3 1 M13d 144, 150 ( 1 Ucpt 200h), Iv dcnied, 8 NY3d 802 

(200i’)(h(o1ding that “petitioners had 110 standing to seck disqualification since they did not claim, 
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nor liad there ever been, an attorney-client rclatioiisliip bctwccn the  attonicy/law firin and 

petitioners”); AFC F,ntciDrises, Tnc. v. New York C3ty Scliool C‘oiistriictioii Authority, 33 AD3d 

736 (3d Ikpt  2~06)(firiding that ‘‘1 slincc the dcfciidaiit is ncithcr a prcscnt iior a former client of 

tlie sub.jcct attoriicys, it has iio standing to scck disqualification bascd on n conflict of interest”); 

Applicalion of the Mctropolitnn ‘I’rans~,oIlalic,n Authority, 222 A1Xd 340, 34 I ( I  ’‘ Depl 

1 995)(noting h a t  “claimanl’s standing lo make h i s  [disqualificaticinl motion is dubious since he 

was not a present or Fornicr clicnl” ol‘lhe law firm soiight to be disqualified). Thus, the motion 

to disqualify can hc dcriicd oil this grouiid aloiie. 

G&D argues that this rulc does not apply as the circumstances of this case are more akin 

to those in which a proseculor asserls ;i conllict of intcrcst that must b c  invcstigatcd by the court. 

- See x., Pcople v .  Gomberg, 38 NY2d 307 (1975). 

I Iowcver, even assuming that this argument has any mcrit, the court notcs that uridcr such 

circumstances a conflict of interest may be waived. PeoDle v. Glinton, 72 AD3d 61 8 (1’‘ 

Dcpt), lv denied, 75 N Y 3 d  920 (20lO)(holding that the de~endant made a valid waiver of his 

right to a conllicl-frcc counscl). 1 Icrc, the court finds that both J. Hochfelder and A.  Hochfelder 

arc aware of‘allcgcci conflicts arising out or S&P’s rcprcscntation and have knowingly and 

volunlarily waived such conllicts, and thcrcforc as explained below, disqualification is not 

warranted. 

Rule 1.7 of New York liulcs of Profcssional Conduct (Part I200.7), which governs 

disqualiticntion based on conilicts arising out of siniultaiicous representation, provides that: 

(a) Except as provided in paragraph (b), a lawyer shall n o t  
represent a clicnt if a reasonable lawyer woiild cmcludc that either: 
( 1) tlic representation will involve tlic lawyer in representing 
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diNering interests;' or 
(2) there is a signiGcimt risk that the lawyer's professional 
judgmcnt on bclialf of ;i client will be advcrscly affcctcd by lhe 
lawyer's own hancia l ,  busiiicss, properly, or personal intcrcsts. 
(b) Notwithstanding tlic cxistcncc of  a concurrent conflict of 
interest under paragraph (a) ;I lawyer iiiay represent a clicnt i f  
(1  ) lhe lawyer reasonably helicvcs that the lawycr will be able to 
provide coinpctent and diligent representation to eiich affcctcd 
client; 
(2) thc rcprcscntatioii is not prohibited by law; 
(3) thc rcpresentation docs not involvc tlic assertion olzi claim by 
one clienl against anotlier cliciit reprcscntcd by thc lawyer in [he 
sanic litigation or otlicr proceeding before a tribunal; arid 
(4) cadi affected clicnt gives informed consent, conliimed in 
writ i ng . 

Under this rulc tlicrc is 170 basis for disclualificalion o l  S&P even if i t  could be argued that 

A. Hochfeldcr and .I. I loclifcldcr liming potentially dill'ering interests as detincd uiidcr 1.7(a)( l), 

S&P is not disqualil'led h r n  representing thcm simultancously since each has consented i n  

writing to tlic rcprcscntation. 1,7(b)(4); scc also, Ilomingiicz v. Conimunity Health Plan of 

Suffolk, Inc., 284 AD2d 294 (3d Dept 2C)01)(disqualification dcnicd whcrc clients submitted 

affidavits indicating that they were rully infolined of  potcntial coiitlict of interest arising o u t  ol' 

law lirm's multiplc rcprcscntatioii, and conscnted to i t ) .  

In rcacliing this conclusion, the cou~q makes tio determiniation as to whcthcr G&D may 

divulge in this action against J. Hochfkldcr confidential infortiiation obtained from and during its 

rcpresentalion or A.  I-lochfcldcr. 

Finally, contmiy to Cj&D's position, thc Ncw York courts hnvc not ndoptccl the rulc in 

'Rulc 1 .I) (t) (Part 1200.0) deiiiies "Differing interests" ;is including "every interest that 
will adversely aLIect either tlic juclgmcnt or loyalty of a lawycr to a clicnt, whcthcr it  be a 
conllicling, inconsistent, diverse, or  other interest." 

5 

[* 6]



Cinema S v. C‘incrama, Tnc., 528 F.2d 1384, 1387 (2d C‘ir 1975), which ulilixs ;I per se rule of 

disqunlitication where thcrc is an existing attorney-client rclati~mship on behalf of a cliciit whosc 

intercsts arc potentially advcrsc to the interests u l  anothcr currciit cliciit. Set: Kassis v. ‘I’cachcrs’s 

Ins. and Annity Asx’n, 93 NY2d 61 1, 61 6 (1 C)99)(dCdiIiiIig to adopt a pcr sc rule ou 

disqualilication noting that i t  may havc “a sipiiit~Cmtly adverse impact on tlic clients and 

c> thew”)( in t c rna I ci tat i 011 and q UT) t at i o 11 0111 i t t ed) : see a1 so, C: i 30- R c s t a1iraii t C‘ o rp . v . Pax t o n 3 5 0 

u, 22 Misc3d I 1 17(A)(Sup C.’t N Y  (lo. 2008)(denying motion to disqualify based 011 

siinullmeous rcprcscntation and noting that New York courts h a w  lint adopted the pcr sc nile in 

C‘iiieina 5 v. C‘incrmna, Inc.). 

Conclusioii 

In view ol‘the above, it is 

ORt317RF,D that thc motion to disqualify S&P as counsel for thc dcfcndant is denied; and 

it is lurther 

OIIDERED that tlie partics by thcir counsel shall appear for a preliminary confcrcnce on 

August 4, 2011 at  9:30 am, in Part I I ,  room 351. 

A copy o l  this dccision and ordcr is being inailed by my chambers to counscl for tlie 

partics. 

Dated: July / $201 1 
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