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For a 3udgiiient Pursuant to Article 78 of the 
Civil Practice Law aiid liules 

-against- 

13r. Dora Schiro, C.hrrection Commissioner o l  the New 
Yorlc City llepartmeiit of Correction; THE NEW YORK 
CITY IIRPARTMEN'T OF CORKECTION; and THE CITY 
01; NEW YORK, 

For petitioner: 
Mercedes M. Mnldonndo, Esq. 
Kochlcr ~ 9 r .  Isnacs L1,P 
61 Broadway, 25'" FI. 
New Y orlc, NY I027 I 
91 7-55 1 - 1  300 

I I I ~ C S  No. 116650/10 

Mot i o t  1 1 3 ate : 
Motion Sey. No.: 00 1 

61711 1 

DECISION & ,JUDC;M KNT 

For respondents: 
Pinar 0731, ACC 
Michacl A. Cardozo 
Corporation CoLmscl 

New York, NY 10007-2601 
100 ChLIl-ch SL., RIII. 2- 123 

212-788-0895 

By iiolicc of pelition and verified petition datcd Deccmhcr 22, 201 0, petitioner brings this 

Article 78 procccding seeking a judgment ailnulling respondents' dccision to leminatc her and 

dirccling that she bc rcinstatcd ;is a correction officer with the New York City Department of 

Correction (DOC) with back pay and benefits or, alternativcly, ordering a hcariiig. Respondciits 

oppose. 

I. I3AC'KGROUNII 

On Julie 26, 2008, pctitimer was hired by J3OC to work as n correctiun officcr for ;I 

- 
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two-year prolxhoiiary tcrin. (Verified Pctition, datcd Dec. 22, 201 0 [Pet.]). On or about Juiic 24, 

20 1 0, DOC cstcnded petitioncr’s probation an additional three months duc to problciiis with her 

punctuality and attcndmce, and she was notified that she would hc closely monitored ovcr the 

thee  inonths and that licr failure to improve or maintain a satislactory work record could rcsult 

in hcr termination. (Verified Anqwer, dated Mar. 7, 201 1 [hns.], Cxh. C). 

On Ju ly  16, 2O I O ,  I’aul Wiggins, with wliom petitioner had bccri roniantically involved, 

allcgcdly violated his pxole.  ‘lhe New York State Division olParole (Parole) issued a warrant 

i‘or his arrest and an attciiipt was niade to arrest him at petitioner’s apartnicnt. (Pet.). According 

to petitioner, upon hearing a knock 011 her apartment door and before opening the door, shc asked 

for and heard soincone say “Parole.” Petitioner then stated that she needed to clothe herself and 

iminedialely after cloiiig so, opened the door. Oiic of the parole o rhe r s ,  Faith Cohen, asked licr 

whcre Wiggins was and she motioned with her hand lo the rear bedroom, saying “lie’s back 

tlicrc.” The Parolc team round Wiggins i n  petitioncr’s bedroom and arrcsted him. (Id,). 

According to Scnior Parolc Olliccr Catherinc A d a m ,  six p m l c  officers went to 

pelitioncr’s apartment to arrest Wiggens. A d a m  remained in thc courtyard of the building. 

After approximately ten minutes, anolher officer, the11 outside petitioner’s apartment, told Adanis 

by telephone that petitioner was not opening thc apartmcnt door and was being evasive and 

uncoopcrativc. Adariis could 11car the officers banging on petitioner’s door arid asking licr to 

opeii it.  I3cfol-e petitioner opened the door, anotlicr officer in tlic coiirtyard saw Wiggins nttcmpt 

to exit fYom a window in petitioncr’s apartment aiid ordered liim baclr into the apartment. When 

petilioner finally opmed the door, Wiggins was arrcsted in licr apartment. (Ans., Affidavit of 

Cathel-inc Admis, daled Mar. 7, 201 1).  
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A d a m  reportcd on .Iuly 26, 2010 that petitioner had failcd to grant access to her 

apartment, was evasive when aslccd i f  Wiggins was in there, and again failed to grant access even 

after Wiggins was observed attempting to escapc. (Ans., Exh. E). 

I’ctitioner continucd working as 3 correction o l h r  until 011 or about August 6, 2010, 

when she was placed on iiiodiGec1 assignment and traiiskncd to aiiothcr facility. (Pet.). By letter 

dated August 26, 201 0, petitioner’s supervisor refcl-red thc incident to rcspndents’ personnel 

division lbr a dctcrmination aiid revicw and included a summary of the incident, although the 

sourcc of the inlormation is riot rcilected tlierein. I IC also attached a copy of Adam’s July 2010 

s tatemcm t . (Ans., Esh,  I)). 

On fcpfcniber 14, 20 IO, DOC teriniiiatcd petitioner’s employmenl, fiiidjng that she had 

engaged in governincntal interkrcnce and failed io obey lawful orders whcn she refused to 

pennit tlic I’arole teain to ciiter her apartment to apprehend Wiggins, and was uncooperative aiid 

evasive when askccl about him. DOC concluded that “[petitioner] obstructcd justice wlicn she 

failed to cooperate with a law enf~meiiicnt agency in the lawful apprehcnsion o l  [Wiggins]. 

Furtlicrmore, [petitioncr] failed to uphold licr duties as ;I Peace Officer when slic hindered the 

capture of [Wiggins].” (Am,,  Exh. A). 

I I .  CONTENTIONS 

I’ctitioner asserts that rcspondcnts’ decision to tcriiiinate her was arbitrary and capricious 

as she coopcralcd with Parole i n  ai+rcsting Wiggins and DOC’S investigation into the incident was 

superlicial and insufficient because no one ever interviewed her or Col~en. (Pet.). She also 

alleges that Cohcn supports her version of cverits. ( I d ) .  

Respondents argue that as petitioner was a probationary cinployee, thcy could kriiiiiiatc 
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licr for  without ~1 licaring or iioticc as long as the teriiiinatioii was not based 011 a constitutionally 

iinpciiiiissihlc reason or made in bad faith. They also dcny that they wcrc required to iiitcl-view 

petitioiicr or any 01 tlie pal-olc oi‘liccrs present that day, and assert that pctitioner is uiiablc to 

show that her tcriiiination was iiiade in bad fiiilh absciit any reason to discredit Adams’s accoiint 

of the incideiit. (Memo. of Law, dated Mar. 7, 201 1). 

In reply, petitioner contends that a lical-ing sliould be directed on the dispiited issucs of 

fact which she asserts cstahlisli that respondciits acted in bad faith, and that 11OC sliould l~avc 

discredited Adailis’s statement as she was not at petitioner’s door at the tiiiie o l  the incidcrit and 

as iioiie ofthe officers who were prcserit were interviewcd. She also suhniits a decision from the 

State of New York Uiiciiiployment Insurance Appeal Board, in which the R o x d  granted her 

uncmployment benefits upon finding that petitioiicr did not know that Wiggiiis was wanted for a . 

parole violation and that she lollowcd all of tlic parole officers’ directivcs when they c a m  to 

arrcst him. (Reply Affidavit, dated Apr. 16, 201 1 ,  Exh. A). 

In sur-reply, respondents dciiy that thcrc csist any matcrial issue olfact warranting a 

hearing, and maintain that the Board’s decision has no prcclusive or collatcral estoppel effect in 

this proceeding and that Adanis lind no motive to falsify the cvciits of July 16, 2010. 

(Affirnialion dated Apr. 22, 201 1). 

111. ANALYSIS 

In reviewing a11 adniinistrativc agency’s detcniiination as to whcthcr it is arbitrary and 

capricious under CPLR Article 78, the test is whether tlic determination “is without sound basis 

in rcason and . . . without regard to the facts.” (Muffer ~ f ‘ / W l  v H d  oj‘Edilc. uf UrTion Free 

Sclzool llist. No. I of Towns qf ,Sca~-sdde & Mnnicrrniwak, Wcsichcstcr. Coiiri(y, 34 NY2d 222, 
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23 I [ 19741; Mutlcr of K~riloi.1 As.cnc. v Div of Hoiis. cl; C-'oniniuiiity l<ci~cwul, 225 AD2d 349 11'' 

Dcpt 19961). M ~ w x ~ c r ,  thc dctermination of an administrative agency, "acting pursuant to its 

authority and within thc orbit of its cxpertise, is cntilled to defcrence, and even if diIlerent 

conclusioiis could bc rcached as a result of conflicting evidence, a court may not substitutc its 

judgiiient lor that of tlic agcncy wlicn [lie agency's delemiination is supportcd by the rccorcl." 

(Matter nff 'crrfi irdiip 92 L J '  CY. Bldg Mgt. Co., Inc. v L5Yule o f N  Y Div. ofHous. & (7m?mti i ty  

R L ' I ~ L ' I V L ~ ,  46 A113d 42.5, 429 l lbt  Dept 20071, ufld 11 NY3d 859 120081). 

It is well-scttled that a municipal ageiicy may terminatc a probationary employee during 

thc probationary period witliout a hearing or noticc and without giving any reason for doing so, 

;is long as tlic tcrmination is not based 011 a constitutionally impeniiissible reason or in violalion 

o l  a statutc or Icgal decision, i.6, made in bad faith. (Matter. uf I'urk v McGuirc, 63 NY2d 760 

119841). '1 hus, the only issue to be determined in this proceeding is whether petitioncr's 

teriiiiiiation was made in bad hi th  (Adul/ei+ qf,Johi~.so~~ v K d z ,  68 NY2d 649 [ 1986]), which 

petitioner bears tlie bm-dcii ofproving (A4utlcr of Lutnhorl v Kelly, 78 hD3d 554 [l" llcpt ZOlO]). 

Coriclusory or speculativc a1 lcgatioiis of bad h i th  arc insulhieiit. (A4ullcr of' Thotms v Ahale,  

213 AD2d 2.51 [l"Dept 19953). 

I Icrc, petitioner xgues  tliat respondcnts' bad fitit11 is evidenced by their reliance on s 

singlc xtatenienl or ai olficer who was not even presenl at her door. Allho~igh rclevant to tlie 

validity o l  DOC'S conclusion that petitioner had eiigagcd in improper bchavior and the 

sufficiency of' its investigation, Adam's statciiiciit does not constitute evideiicc that the 

iiivcstigatioii or  tcrniinatiori was iiiacle in bad hith.  (SCC Ahlr/lar q j ' f ~ 1 7 c r  v I Iori~,  69 AD3d 522 

11" Ikp t  20 I O ]  [while petilioner subiiiitted evideiicc that challeiiged investigator's conclusion 
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that she 1iad failcd to comply with departmental rulcs, she sdmiittcd iio evidcncc raising issue as 

to wlicthcr respoiicleiit actcd in tiad faith in invcstigaling or terininaling 11cr 1; A h 7 t / t ~  qfS17crbr-rzs 11 

Nciv Y ( J T ~  ,S’/u[e f k p t .  c!f~Clor~cc~ion~rl,5’crv.s., 63 AD3d 1253 [3d Ilcpt 20091 [whcrc pctitioner 

teriiiinatcd due to belief, basccl on other einployccs’ statements, that lie had violated workplace 

rulcs, liis assertion that ciiiployees were mistakcn or lying insuilicient to raise issue as lo w11ctlicr 

tcmiination impropcr]; Muttcr ( ! f ‘C;u .mn v New York Cily Hou.~. Azrth., 25 AD3d 352 [ 1“ Dept 

20061 [pelilioner teriiiinatcd after respondent iiivcstignted complaint and found that she had 

assaulted another employee; while petitioner showed that respondcnt’s deterinination may have 

bccn mistalien, slie raised no issue as to whether made in bad faith]; M~rtlcr qf Weir v Briitton, 4 

AD3d 160 [ l s L  I k p t  20041, LV d ~ n i e d  3 NY3d 41 1, ccrt deizicd 545 US 1 1  40 [2005] [even if 

respoiidcnt’s investigator misidcniilied pctitioner and relied on potciitially errcineous DMV 

report, respondent’s reliance tliercon did not constitutc bad hitli]). 

Quick v H01w is no1 to the contrary as there, the court found that thc rcspondenl had 

conducted a supcrficial investigation d’ a complaint against the petitioncr based on uiiveriiicd 

stateincnts iiiade by a person impcrsc~nati~~g a parole officer and without invcstigatirig whether 

the events describcd had actually occurred. (21 Mise 3d 11 16[A], 2008 N Y  Slip Op 520781Ul 

[Sup Ct, Ncw York County 2008 I). Moreovcr, the respondent’s investigator had re+jected the 

petitioner’s sworn testimony even though certain statements madc by her were substantiated in 

writing, and lie ignored substantial evidcncc indicating tliat the accuser’s vcrsiori of events was 

questionable. Here, by contrast, respondcnt’s investjgation was based on the rcport of a Senior 

Parolc Offlccr, wlio telephonically witnessed, and was involvcd in, the incident at issue, and 

uotliing in her report indicates that her version of events is incrcdible or inacciirate; nor did 
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petitioner oNer any evidence to supporl her own account of the incident. 

‘I’liat Ihc IJncmploymcnt Insurance Appeal Board found that petilioncr had not cngaged in 

misconduct may not be considered licrc. (A4u//cr uf’61/nl.~.on v B~’~rllun, 243 AII2d 295 [ 1” Dept 

19971 [llcpartment of‘ Labor’s decisioii granting petitioner unemployment bcncfits not 

dispositive of jssw raised in Article 78 procccding seeking to aniiul rcspondenl’s termination of 

[court should not have considered tcstiiiiony lrom petitioner’s unemploymcnt bcncfits hearing in 

dccidiiig Al-ticlc 78 pctition as unemploymcnt proceeding was irrclevanl to petition]; 1’horrin.r v 

C‘ily o f ’ N w  York, 169 AD2d 469 1,’‘ Dept 19911 [decision by Depnrtmciit of 1,abor regarding 

pctitioncr’s uncinploymcnt bcncfits irrelevant]). 

TV. CONCLUSION 

Accordiiigly, i t  is hcrcby 

ORDERED and ADJIJDCrE.13, that the petition is dcnicd a i d  the proceeding is disinisscd. 

ENTER: 

J. S. C. 
DA‘I’UII: August 4, 201 1 

New York, Ncw York 
AUG 0 4 2011 
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