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I 
ANDRES RESTREPO, 

Plalntlff, INDEX NO. 117421120~$ I 

-agal nst- MOTION PATE I I 

MOTION SEQ. NO. 002 
YONKERS RACING CORPORATION, INC., 

OF NEW YORK, YRL ASSOCIATES, L.P., 
and RUANAIDH ASSOCIATES, 

TISHMAN CONSTRUCTION CORPORATION MQTION GAL. NO. 

Respondents. 

CWWvlot/op: Yes 0 No 

Motipn sgquences 002 and OD3 are consolidate 

The instsot motims arise from a personal inju 

~ f i  Avgu$t 8, 20q5, he sustaitmd serioug injuries while wgrking at the Yonkers Raceway 

cQnstruction site, located at 810 Yonkers Ave., Yonkers, NY, owned by Bgfdndernt YRL 

Asgociqtes, 4.P. ("YRL"). At the time of the subjeot imideflt, BI4l 

' agbestos handler by non-party ET$ CsrtItrecting, InC. ("'ETS''). PI 

was employed as 811 

was removing asbesto8 from the area above the first flqor 07 ttla subject building, he fell 

through a hole in the floor of the ceiling area, and fell about twelve fmt to the floor belaw. 
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Apparently, the subject hole in the floor of the first floor ceiling was covered by an access door 

Qr hatoh door, and the subject injury occurred when this hatch daor opened while, the plaintiff 

was above it. 

Defendant Tishman Construction Corporation of New York (“Tishman”) was retained as 

a construction manager at the subject construction site. Plaintiff maintains in it$ rnbtign papers 

thqt ddfmdants Yonkers Racing Corporation, lnc. (“Yonkers”) and Ruanaidh Associates 

(“Ruanaidh”) were agents of the owner.’ Plaintiff‘s amenpled complaint2 alleges causes of 

1 

action sounding in c~rnrnon law negligence and based upon violations of Labor Law 5s 200, 

240(1), and 241 (6). 

PlaintlWa Motion for Summery Judumont - Motion Sequancq 002 

Plaintiff now makes a motion for summary judgment on ita cause of action based on 

Labor Law 5 240(1), also known as the Scaffold Law, 88 agaiwi Yonkers, YRL, and Ruanaidh 

(wllectively, the “OWner Dqfendants”). Pldntiff argue& th4 it has satisfied all elements of a 

9vqffold 4aw cause of action, because: I) Yqnkers ig t h e  swner of the suhjjed cpnstruction site, 

,and YRC and Ruanaidh are its agents; 2) the work being ‘pprforrned.by the plaintiff is 8 cqvarhd 

I 

I 

rider thk Scaffold Law; 3) the plaintiff was GI worker iqtended to 
I 

‘ ‘ScafFold”La\h, statute; 4) plaintiff was exposed to an dlavatisn related ri 

injury; end 5) plaintiff was not provided with any Bafety devices. I 

I 

In opposition, the Owner Defendants contend that plaintiffs fall waa dot gravity related, 

J. , , ’  , , , , , 

I I 

Plaintiff doea nqt clte any sclpport for thia btateplgnt. None of the’wpp r angwwing pftldgvlts before 
therwiw address the role of these defbndants. 

’ &  

’ The exhlblts attached to plaintiffs rhotlon pepers are untsbbdd, in violg 
of motion papers, and two ekhibits, deaignated ”E” and ”P,” are missing, One 
“6,” is plaintif8 amended complaint, and It8 abvence i8 aigrilflcant WtGt thgt mgy be considered 
automatic denial of plaintiffs motlbn. Hawbver, the Court in\thls was$ declihes tP SUB $bmte deny 

plalptlff $ rnbtiov for what appears to be law office error. 
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in the sense that he was standing on a floor, and not ah eleviitd platform, at the time of the 

subject incident. The Owner Defendants concede that “[l]t is undlsputed that at the tlme of the 

accident plaintiff was gtanding in a ceiling area and fell through 

Defehdant’s Affirmation in Gupport of Cross-Motion at 78). Falling through a hatch door, the 

hatch door” (Owner 

Owner Defendants argue, is not a gravity related hazard within the rnegnipg of the Scaffold 

Law,, awl the plaintiff’s work did not require the use bf safety ddvices. The Owrw Defendants 

further argue that the plaintiff failed to identify a defective condition Qr equipment, as”@ hatch 

dogr is hot A safety device within the meaning of the Scaffald Law, The Oqner Defendants also 

argue that plaintiff wa8 the 8018 proximate came of his w n  injury. In reply, plalntiff notes that 

he does not allege that the hatch dogr was a safety device and plaintiff fell due to the fallure of 

t sqfety device, but rather that plaintiff waa not prsvided with any safety dqv 

thrQugh a hole in the flobr. 

Owner Defendants’ Cross-Motion for Summary Judgment 

.The Qwnqr Dqfendants make a crow motion for surnrnary judgment seeking dismissal 

r -  intiff’s corr)n?on law negH$ence and Labw Law $5 20b, 240(1), and 241 (6) $ewes of 

, and to strike the affidavit of a npn-party witnqs, Riqalp 
I 

Qqfendants first ‘ a s d  that the ScaffQld Law dms not g 

above. Regarding convnon law negligence and Labor Law?§ 200, the Owher Dekhdanta argue 

t&t they are entitled to gummary judgment because they did not suporvise or dot$rol plaintiffs 

work, and ~ I S O  wwe not-on nstiqs of any dangefooua c 

qaeofls. already stated 

D’sfmdantscontend thdf: Industrial Gods 5 1 .$ I 

‘claim; lqdustrial Code 5 I ,7 is gerrerally qithar 

Code 9 I .7(b)(l) does not apply becauqe a kptqh door is not q ‘‘hezbrdaus opening”; lnduatrial 

Code Q I .30 w$s adhered to, as plaintiff testified that there was svffkient lighting; and OSHA 
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regulations cannot sustain a Labor Law 5 241 (6) claim, Lastly, the Owner Defendants contend 

that the affidavit of Ricardo Ceballos should not be congidered, qs they were only put Qn notias ' 

of plaintiff's intent tg call Ceballps as a witness approximately two years after the Ceballos 

affidavit was created. By the time the Owner Defendants recelved such notice, Ceballos had 

moved from the address provided by plalntiff, and the Ovynpr Defendants could not locate him, 

Plaintif7 dppoaes the crqs8-mgtion as to the Scaffold Law cause of actipn, butrdoeS nqt 

oppose as to the common law negligence and Labor Law 9 200 cduseq of action. Regarding 

the cross motion as to the Labor Law 5 241 (6) claim, plaintiff cqntends that summary Judgment 

should not only be denied to the Owner Defendants, but granted to plaintiff, a6 plaintiff did fall 

through a hgzardgus opening wlthin the meaning of Industrial Code Q 1.7(b)(I). Fivally, plaintiff 

Coht6nds that the portion of the crow motion seeking to Wil(elth6 Ceballos Afljdevit is mobt, as 

the Owner Defendants have already conceded that plaintiff fell fKml a ceiling area through a 

hatch door. 

Bt the Const rdon Management A g W M  

t6 directly contraot for asbestog wcrrk, to 

89 for. all chims resulting from a$bostos removal, to have Ti8hpan named @s an 

long1 insured on the asbestos contractor's insurance polieigs, apd 40 rqquire the a6bestos 

actor to deferrd, indemnify, and hold Tishman harmless with the asbestos 

grK "(Oon9truCtlon Management Agre6ment, Tish 

8:81). Tho CQnstUotiorr fvlanagemerrt Agreem 

nify, and hold Tishman harmless frgm all clalrns eyq8)pf fw those arising from 

1 "  

' -  I I 

I 

Tlshtulan's rlagligetlce or wlilful m'i8aopdUct (id at 9 l O , O l ) ,  Tishrqdn al$o cites to sevwal 

Page 4 of 13 

[* 4]



deposition transcripts to establish that it had no supervisory uontrol over the asbestos 

abatement work, did not have stop work authority over sam,e, and did not yet have any access 

to the location where such work was being performed. 

In opposition, the Owner Defendants note that Yonkers cantracted directly with ETS 

separate from the Construction Management Agreement. As the Construction Management 

Agi-eemellt did not cover the asbestos abatement work, the Owner Defendahts argue that the 

indemnification clauses therein do not apply to the claims arising from the subject injury. The 

Owner Defendants further contend that Tishman had not yet begun work on the projed, and 

therefore the contractual indemnlficatlon provisions did not ybt apply. 

Standards 

Bumrnary Judgment 

"The proponent of a summary judgment motion [pursuant tb CPLR 4 32121 must make a 

prima facie showing of entitlement to judgment 8s 8 matter ~f law, tendering sufficient evidence 

t~ eliminate any mabrial issues of fact from the a $ W  (Saufiago v Fiktern, 35 AD3d 184, 185- 

86 [Id DeRt 2OQtsj). The byrden then shlfts ta the opponent to "p 

admissible form sdfpent to rqisa 8 genuine, triable issue'of fgct" 

MuSeurn of Art, .27 AD3d 228, 228 [I st Dspt 20081). 

I 
I 

Scaffold Law 

The Sgaffold Law, Labor Law § 240(1), prdvides that qmtr and ownerg "furnish lor 
t 

Po be furnighed gr erected for the erqctiqn . . ,,of 

kits, stays, laddbrs, slinQ$i, hangers, bled% puileys, 

sthef device8 whinh shgll be so constructed, placed and opweted a8 to give propeil: protection 
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to a person so emplsyad.” ‘[Tlhe purpose af the strict liabillty statute Is to pr&ctvdrlstruction 

workers not from rgutine workplace risks, but from the pronounced risks arising frcrnl 

construction worksite elevation differentials” (Runner v New York Stock €xchange, Inc., 13 

NY3d 599, 603 [2009]), The Scaffold Law’s protection applies to workers utilizing hoisting or 

scaffolding devices 8s wdl  as those who erect or demolish those devices (Metus v Ladies Mile 

Inc,, 51 AD3d 537, 638 [ I  st Dept 20981, citing Kyle v City gf New Yqrk, 288 ADqd 192, 197 [ ls t  

Dept 2000], Iv denied 97 NY2d 608 [2002]). Where a Scaffold Law violation exigts, the injured 

worker’s contributory negligence is not considered in determining liability, unless the worker’s 

conduct was the sole proximate cause of the incident (see Blake v Neighborhood Housing 

Sews. of New York City, Inc. , 1 NY3d 280, 290 [2003]; Cody v State of New York 52 AD361 

930, 931 [3d Dept 20081). 

In a Suaffold Law case, “the single decisive question is whether pleintiffl9 injuries were 

the direct consequence of a failure to prqvide adequate protection agalrlst a riskmisinq from a 

physlcally significant height differential” (Runner, 13 NY3d at 603). A plaintiff ne,ed nbt show 

which gafety device would have prevmted his injury (see Cody, 51 AD3d et 831; Noble v AMCC 

Cqrp,, 277 AD2d 20, 21 [ ls t  Dspt 2QOOJ). To prevail, the plaintiff must show t 

Labor Law Q W ( 1 )  prqimately caused foreseeable injury (Buclfby v CoIU 

PraRBratory, 44 AD3d 263 [ I s t  Dept 200?]), “[TI0 prevail on p Labelt Law $124(1(1$ Oleirn based 

arr an injury resulting from the fallurq 4f 8 completed and permanent building 8tqcture, the 

b 

l 

plaintiff must show that the failure of the structure in question wahi 8 forasqeaQlw risk of the task 

he wqs performing, oraating a need for prqtective devices of the kind enum in the statute” 

endwa v Highpoint Assoc., /X, U C ,  83 AD3d 1, 10-1 1 [I pt 201 I J tinlttvnial quotation 
I 

l r  
, I 1 mwhs onlittad]). 
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Common LawNegIigence and Labor Law 5 200 

TQ prevail on a common law nbgligence cause of actlon, plaintiff must shnw that 

defendant breached a duty of care owed to plaintiff, and that $uCh breach proximately mused 

plaintiffs injury. At constructisp sites, owners and general coptractors have a duty of care to 

provide site wrkers with a safe place to work; Labor Law 5 200 i$ a codifictdlon of the Idtter 

duty of Eare (see Cruz v Toacano, 269 AD2d 122, 122 [ Ig t  Dapt 2S09]), At a canqtruction site, 

both common law and Labor Law 5 200 negligence we limited to parties who exercise 

swpervislon or control over the work out of which the injury arises, and also creQte or have 

qctual or construutive notice of the unsafe condition that causes the injury (see Comes v New 

I 

York State EIec. & Gas Corp. , 82 NY2d 876, 877 [1993]; Colon v Lehrer, McGovern & Swis, 

lnc. , 25Q AD2d 41 7,  41 9 [ lgt Dept 19991). Regarding cohstruction site owners, “[i]t is settled 

law that where the alleged defect or darrgerqus condition ahws from the cbntrwtor’s mdhods 

hnd the owner exercises no supervisory control over the operation, po liability attabhe$ to the 

owner under the cqmmon law or under seatibn 200 of the Labor LBW” (Lornbardi v Stwt,  80 

NY2d 29Q [1992]). 

Lebor Law 9 241(F) 

a nmd&lqg’abl$ duty upon p 

I I 

Labgr Law 9 241 (0) impc;, 

prbvide rwsonable and adequats protection ahd safety tp workers eqgage 

I 
dkgeroug wark of construction, excavqtign, or demolition (see RIzzufo v L.A, ‘WbhqfW Coflfr. 

t 

GO., Inc., 91 NY2d 343, 348 [19$8]), “In ordet to state a olairn under Laba 

plaintiff must idbhtify a spetjflc, Indysfrial Clode provision man 

pecifications” (Reilly v ~ew/reqn bssocigtes, 90 

CurtisLPBlmer Hydr‘b-€/eo. CO., 81 N’Y2d 494, 605, [I 9931). To pts 

Pa@7of  13 
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judgment on a Labor Law 3 241 (6) clahi, the movant must show that them are 190 triable issues 

of fact a+ to the vidption of that InduStrlal Cgde provision I 
I 

Contractual Indemnification 

A party seeking to impose contractual indemnification must show that it is free from 

nfigligance and thet the indemnification provisign applies; the nagligenm lof the proposed 

indemnitor is ‘‘a non-issue and irrelgvant” (Ulufurk v City of Naw York, 298 AD2d 233, 234 [ lst  

Dept 20021; citing C o r W  v Professional Data Mgt., 259 AD2d 60, 65 [I st Dept 19991 

[cdntractud Indemnification does not require showing that proposed indemhitor is negligent, but 

common law indemnification does require such a showing]). “Entlflsinent to full oontracttwal 

indemnification requires a clear expression or Implication, frgm the language ernd purpose of 

the agreement a9 well as the surrounding facts and circumstances, of am intention to indemnify” 

(Martins v Little 40 Wodh Assoc., Inc., 72 AD3d 483 [lst Dapt 2,QlI0]). 

I 

Diqcuasion 

Plalntlff’s Moti,on for Partlsrl S u m w  

The quastion presented IS whether ai hatch door in th 

Scaffgld ,Law. In their oppositidn, the Qwngr Deferldanta cit 

hetch set in the floor of an elevator roof is not a SqBffold Law s 

Qwner Defendants cite Bonum v KWK Assdc. (2 AD3d 207 [l s 

Streef A S ~ O C .  (209 AD2d 258 [ 1st D6pt 2000]), and Gabbsr 

I 

st beat 196111. Ih eahh of the threb cases dted. the First b s ~ a  affirmed t;he’trhl 
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Pbintiff argues that it nevertholess rr(eets its prima facie PVrden. Plaintiff ,alleges that he 

fell through a hole in the flpor of the ceiling area because of the hahh door’s fqilure. Because 

the hatGh dogr Cannot be considered a safety device, and plaihtiff was not provided with any 

other devices to protect against falling through the hole covered by the hatch door, the Scaffold 

Law was violated, 

The Court disagrees with this argument, as a res ipsa logulfor argument ia insuffident 

here. While Mere was an opening in the floor whqre plaintiff was wgrking, the opgning was 

Covered by a hatch door, and plaintiff fell because the hatch door opened beneath him. The 

hatch d w r  wqS a pre-existing building structure, so plaintiff must meet the standard of 

“$hgw[ing] that tht2 failure gf the structure in question was a foreseeable risk of the task ha was 

performing, crgatjng a need for proteCtivs devices of the kind enumerated in the stathte” 

(Mendom, €)a AD3d at 10-1 1 [ 1 st Dept 201 11 [internal quotation marks omitted]). ‘Plaintiff haa 
I 

not made this showing, m d  upon the facts in the record the Court dannqt mak@ 3 

determination, as a qatter qf law, as to whether the hatoh dgor operrlng under the plaiotiff was 

a foreseeable risk of plaintiffs task. Furthermore, defendant hqd reiged the dafensetof sole 

praxirmste 68use 

denies plqintlff’s motion f w  summary judgment. 

hlch under the, circurrlstdhces is a triable issbe Ofbf 
I 

Owner D4fendants’ Cross hllotlOh for Svrgmgry Judgment 
I 

cOrnrnoe law negligence and Labor Law 95 200,24(I(l), and 241 (8). lThe pOrtion QT the mption 
1 1  

seeking surnmWy judgment on e Lqbsr Lily $240(1) Scafldl 

hied, ‘as the mroving defendante failed to make prima facie ~II dt to 

fhnmary judgment, 

Thd primary gtgdment talsed by the Owner DdfsndBnt$ In +upport of the B,caffold Law 
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I I portion of its cross-motion is that on elevator escape hatch is not a safety device, While the 

Court agrees that the hatch door here should similarly not be qqnsidered a safety devbe, the I 

Scaffold Law can be violated not only where a required safety device fails, but d s o  where 

safety devices are necessary but not provided. The question of whether B hatch door is a 

safety device has ng relevance as to whether a safety device was required, thereby trlggering 

the Scaffold Law, and that queetion is therefore not dispositive under the aurrently applicable 

Bcaffold Law stand$rds (see Runner, 13 NY3d at 003 [“the singla, dechive question is whether 

I 

plaintiffs injuries were the direct consequence of a failure to provide adequate protection 

ggainst a risk arising from a physically significant height differential”]). It is also lrtelavant that 

plaintiff did nbt identify a safety device that was defective or that should have been prwided 

(sea Noble, 277 A42d at 21). 

The Qwner Defendqnts also raise the issue of sole proximate cause, Brguifig that 
I 

summary judgment is warranted by that defense. However, sols proximate cau$B i$ not ae 

appr-opriate basis for 8 summary judgment mation under the facts presented. Summary 

men2 is therefore denied as to the Sgaffold Law claim. 

aintiff’s common law and Labor Lgw 3 200 

fendanta t)we mide a prima facie shpwirrg 

Gontroi over the work fro 

I 

I 

\ 

’ juqgment, Tishrnsn had no supervi 

erose, and also did not create pr have nqtige of the allegedly da 

not proffered any argument in response to this prima facie showlng, and su 

tHQrefore granted on this cause of action. 

I 

Ad to plainkika Labop Law $241(6) F B U S ~  of action, the C 

@tion of Indust(ial Codel Q 1,7 

ns are both sufficiently spec 

(*Ir), n w e  of the dthWliall 

tosupport a 5 M i (  

facts prekented, However, aummary judgment on this c 
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t the Owner Defendapts, as plaintiff’s Qppmition rebuts the mqving defendants’ prima facle 

showing a$ to Indugtrial Codq $ 1.7(b)(l). Plaintiffs opposition 86 to that regulation W e $  that 

the hole covered by the hatch door was a “hazardous opening” within the meaning of that 

regulation. The regulation does not dr$fine “hazardous opening,” but is nevertheless sufficiently 

specific to support a 5 241(6) claim, and the question of whether the opening at issue is 

“hafardous” under the statute Is a question of law that is ingpprqpriate for a jury (Messin8 v City 

of New York, 300 AD2d 121, 123-24 [I st Dept 20021; see, e.g., Tounkara v Ferniuola, 80 AD3d 

470, 471 [ ls t  Dept 201 I]). The First Department has defined the term "hazardous apening” 

generally to meen “an opening large enough for a person to fit into,” and has also expllcltly 

wjjected the interpretatipn of the regulation that limits “hazardous qjening” to opaoingb $t iewt 

fiflgen feet deep (Salarar v Nsvslex Confrwting Cor,. ,  72 AD3d 418, 422.23 [ l$t  Qept 20101). 

As it Is not disputbd thQt plaintiff fell thr‘ough the subject opening, the Coyd believes thalt the 

I 

evidence indicates thot the subject opening qualifies as a h~zardoqs opening withln the 

meaning of the relevant regulation, 

4 

In its oppnsition to the crws rnqtion, plaintiff requests summary judgment OD the Labor 

\§  241 (6) causa of wtion be granted’ M e a d  td plaintiff (seae W L R  6 3Pq 
judgmoht may be granted to a non-movant]). However, the subject opening 

by the hatch door. If the hgtch door 4~t1lifibs dd “~ubstentiat cwer  fmtglne 

pursuant to InduFitrial Cgde Q 1.7(b)(1)l then the regulation w q  not violstod rt$$&le& of 

whether the subject opening was q hgzardous Qpening. On 

uitarargument that ‘‘Ihlad the cover Called for im the statu 

h door beFn ~ e q u  

ation in 9ppaGit 

. . the plaintiff‘s fall wqwld not h+vfw 

his ergument is insufflci&lt. Plhintiff pohts fo ‘h0 evidehce 
IJ 

regardihg whether the hatdl dgor wag i3 auffigibnt cover ynder the circv 

the hNch door was ascutely fastened. This gueWm 01 fact tIlefefWQ I‘$malnS for 4 juryt 

he 
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I 

I Regarding the Ceballos affidayit, plaintiffs failure tb notiw defendant5 of the ,ex(Stenw 
$ 1  

and wntact information of Ceballog for a substantial perigd of time, by which tiwe the cgntqct 

information for Ceballos was no longer accurate and he could not be located, prejudlces the 

defendant herein. The Ceballos affidavlt was therefore not considered in rendering this 

decision. 

Tishman’s Mdtion for Summary Judgment 

To prevail on its Qummary Judgment motion to compel contractual indemnity, Tishman 

must show that it was free from negligence and that the indemnification provisidn Qpplied to the 

* subject incident. Tishman made a primer facie showing of entitlement to summary jydgment by 

showing that it had no tole in connection with the asbestos work, and that the Indemnification 

provisions contained in the Construction Management AgrmmenP ware applic 

In opposition to this prima facie showing, the Owner Defendant& ~fftacrivdy concede that 

Tishman was free from negligence, by ebntendhg thet Tishmgn’s work wag ndl to 

given erea until asbestss abqtemgnt had been completed there. Ther Owner Defendants 

id$$Q@d argued that, w e n  though the ConFtrudion Managervent A 

L that the Owner Defendants warm to defend, indemnify, and hold Ti 

1 

qlalrns W i n g  frclrn asbestov ramoval, that the ind 

ecquse the asbestos removal work W;as outside the swpe ~f th 

Agreement. 

The Court disagrees with t 

anagemerit Agrement unpGbig 

er Defendants. The 

agreed that Yonktars 

ing from the asbestoa erbWmW\ W Hold Tishrnm herml~ss for any cI 

work did not include the  asbestos remqvol work from which the subja 
’ 

irrelevant to the vqliclity of the unambiguous indemnificatiqn provlslor, in the Canatructiqn 
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Management Agreement. Tishman's complete lack of cpnnectlon to the asbestos removal work 

underscores its right to irldernnifioation, rather than preventing it. 

The parties' remaining arguments have been considered and found unavailing. For the 

above reasons and upon the, foregoing papers, it is therefore, 

ORDERED, that the plaintiffs motion for summary judgment is denied; and it is further, 

ORDERED,! that the crass-motion by defendants Yonkers Racing Qorporatiol?, lqq., YRL 

Associatqs, L.P., and Ruanaidh Asswiates is granted as to plaintiff's causes of action for 

aommon law and Labor Law 5 2qO statutory negligence, and is otherwise denied; and It is 

fbrther, 

ORDERED, that the motion by defeedant Tishman ConstruGtlm Corporation of New 

York for contractual indemnification f r m  defendant YsnksrsRacing Corporatigh,l {nG is .hereby 
I 

grahtbd in its entirety; and it is further, 

ORDERED, that the pre-trlal conference currently scheduled tg be held irl Pad 7 

Centre Street, Room 341) on August 24, .201 I, is hereby adjourned to September 14, 

Thls csqptitwtes t 

Dated: July 28, 201 1 
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