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YONKERS RACING CORPORATION, INC.,

- Ruanajdh Aescmates

B i,.'cjless%Mthn? - v e F ‘ \“ E' D

SUPREME COURT OF THE STATE OF NEW YORK — NEW YORK COUNTY

PRESENT: __HON. PAUL WOOTEN . PART _7_

Jusﬂce

"ANDRES RESTREPO,

Plaintiff, | INDEXNO. 11742112005

- -agalnst- MOTION DATE
MOTION SEQ. NO. 002

TISHMAN CONSTRUCTION CORPORATION N MOTION CAL. NO.
OF NEW YORK, YRL ASSOCIATES, L.P., o
and RUANAIDH ASSOCIATES,

Respondents.

' 'The following papers were read on this motion for partial summaryjudgment by plaintiff and rhotion for

summary judgment by defendant Tishman Construction Corporation of New York, and the cross motion
for summary judgment by defendants Yonkers Raclng Corporatlon Inc., YRL Assoc1ates L. P and

| | ‘I PAPERS NUM Eaec
‘Notice of Motion / Pettion — Affidavits — Exhibits . l N
Answerlng Affi davits — Exhibits (Memo) /Cross Motion to Dismlss S 2‘. 34
3 g 'Reply Affidavits — Exhibits (Memo) - - | | 5"""\,

. u m\

Motlon sequences 002 and 003 are consolldated fcr dnspcmalticn - ﬂﬁ#

The |nstant motlons arise from a personal |njury ton mm plaintnff alleges that, |
k' “ _fon August 8 2005, he sustained serious |nJur|es wh|le worklng at. the Yonkers Raceway |
: construction site, Iocated at 810 Yonkers Ave., Yonkers NY 0wned by defendant YRL

| f" . '__’Aseomatee L P "YRL") At the time of the sublect lncident pla]ntlﬁ was employed as an

‘]‘asbestos handler by non-party ETS Contractlng, InC “ETS”) F’lalntlff alleges that whule he

, ‘was removmg asbestos from the area above the fll’St floor of the subject bulldlng, he fell

| 'through a hole in the floor of the celling area, and fell abcut twelve feet to the flcor belcw o
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Apparently, the subject hole in the floor of the first floor celllng was covered by an access door

_or hatch door, and the subject injury occurred when this hatch door opened whlle the plaintiff

was above it.

Defendant Tishman Construction Corporation of New York‘(“Tishman") was retained as

a construction manager at the subject construction site. Plaintiff maintains i‘n its motion papers

'
I

. that de‘fesndants Yonkers Racing Corporation, Inc. ("YonKers”) and RUanaldh;Associates]

(“Ruanaldh") were agents of the owner.! Plaintiff's amen‘ded‘complaint2 aIleges causes of
actlon soundlng in common law negligence and based upon vlolatlons of Labor Law §§ 200

240(1) and 241 (6).

Plalntlff’s Motlon for Summary Judgment Motlon Sequence 002

| Plalntlff now makes a motron for summary Judgment on lts cause of actlon based oh
Labor Law § 240(1), also known as the Scaffold Law as agalnst Yonkers YRL and’ Ruanaldh
(oollectlvely, the “Owner Defendants") Plalntlff argues that it has satlsfied alI elements of a
3oaffold Law cause of action, because: 'l) Yonkers |s the owner of the subject constructlon SIte
tand YRL and Ruanaudh are its agents; 2) the work bemg performed by the plalntlff |s a covered 3
ac:tlwty under the Scaffold Law 3) the plamtlff wes a worker lntended to be ptoteoted by the o
Scaffold Law statute 4) plaintiff was exposed to an elevatlon related nsk dlreotly resultlng |n
mjury, and 5) plalntlff was not provided with any safety dewces A o

In opposmon the Owner Defendants contend that plalnt|ff's fall was not grawty related

. R
.o '

‘ Lo
. oy

0

SR The exhlblts attached to plaintiffs motlon papers are: untabbed in vloletlon of the lCourt s rulee regardlng .
submlssmn of motion papers, and two exhibits, designated "E" and “F,” are' missing,. One of those exhlblts,l \ '
deslgnated “F.” is plaintiffs amended complaint, and'Its absenge is a significant defect that may be considered
-grounds for automatnc denial of plamtlff‘s motion. Hawever, the. Court in, thls oase decllnes to SUﬂ stnts deny
plalntlfl’s motlon for what appears to be. law office error. . )
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L Defendants flrst assart that the Scaﬁold Law does not apply,, i

- 3work and also were not on notloe of any dangerous condltlon‘ As

i the sense that he was standing on.a floor, and not an"eleyated platform, at the time.of the

| § subject incident.. The Owner Defendants concede that "[I]_.t:.‘isj\ undisputed that at‘\thetlm‘e of the

accident plaintiff was standing in a ceiling area and fell through a hatch door” (‘O‘wner

Defendant's Affirmation in Support of Cross-Motion at I8). Falling through a hatch door, the

o Owner Defendants argue, is not a gravity related hazard within the meaning of the Scaffold
Law, and jthe blaintiﬂ"s work did not require the use of saf‘ety\'devic‘es The O‘wner‘Defendants
” Ifurther argue that the plaintiff failed to identify a defectlve condltlon or equipment as-a hatch
" _'door is not a safety device within the meaning of the Scaffold Law. The Owner Defendants also
.‘ xargue-that plalntlff was the sole proximate cause of his own InjUI'Y‘ In reply, plalntlff notes that
‘he does not allege that the hatch door was a safety devnce and plamtn"f fell due to the faIIure of
- '3 that safety dewca, but rather that plalntlff was not provnded W|th any safety dewces and fell

, through a hole i |n the ﬂ00r :

Owner Defandants Cross Motlon for Summary Judgment

The Owner Iefendants make a cross motlon for summary judgment seektng dlsmlssal _

s “1of atnuff's common law negligence, and Labor Law §§ 200 240(1), and 241(6) (;auses °f

' ‘\actron and to strlke the affldawt of a nonwparty wntness quapdo Ceballos The waner |

‘asons already stated

: above Regardlng common law negllgence and Labor Law § 200 the Owner Defendante argue :

that they are entltled to. summary Judgment because they dld not supervuse or: control plalntlﬁ’s )
“‘abor Law§241(6 the :

e Owner Defendants contend that Industnal Oode § 1 5 |s ho’ t_‘pemﬁe‘enough td sustaln a §

;\t_"?“t:zml(G) clalm Industrlal Gode § 1, 7 is generally elther mapplicabl or not Speoiﬂic Industnal

‘Code § 1 7(b)(1) does not -apply becauee a hatch door |e not a “hazardous opemng" Industrial

Qode § 1. 30 was adhered to, as pla|nt|ff testlfled that there was suf‘flclent llghtlng, and OSHA
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‘don‘tr%tors WOrk (Constructlon Management Agreement T' shmah’é\

regulatlons cannot sustaln a Labor Law § 241(6) claim. Lastly, the Owner Defendants contend

L ‘that the affldavrt of Ricardo Ceballos should not be consrdered as they were only put’ on notloe )

of plalntlff's mtent to call Ceballos as a witness approximately two years after the Ceballos

affidavit was created. By the time the Owner Defendants received such notice, Ceballos had

-moved from the address prowded by plaintiff, and the Owner Defendants could not locate him.

Plalntlff opposes the cross—motlon as to- the Scaffold Law cause of actlpn but does not
oppose as to the common law negligence and Labor Law§ 200 causes of actlon Regardlng
the cross motion as to the Labor Law § 241(6) claim, plalntlffcontends that summary judgment

should not only be denied to the Owner Defendants, but‘g'ranted to plaintiff, s plaintiff did fall

"through a hazardous opening within the meaning of Industrial Code § 1. 7(b)(1) Flnally plalntlff‘

cohtends that the portlon of the cross motion seeklng to 'strike! the Ceballos Affidawt ls moot as’

the Owner Defendants have already conceded that plalntlﬂ’ feII from a ce|||ng area through a

hatch door.

Tlshman 8 Motlon for Summary Judgment Motlon Seguence 003

Trshman makes a second motlon seeking contraotual indemnlfloatlon frem Yonkers |

"'“TISHmah notes that the Construction Management Agreemeht batwean Tlshman and Yonkers
| ‘requured Yonkers to dlrectiy contraot for asbestos work to defend ‘ihdemnnfy, nd hdid Tlshman .
' “:harmless for all cialms resultlng from asbestos removal to have Tlshman named as an

addltional Insured On the asbestos contractors insurance policles and to requlre the asbestos

‘o ‘_ fcentractor to defend lndemnify, and hold Tlshman harmless |n co_nf ectlon with the asbestos

tﬂ“rmation in Support

o

““\“""‘Exhjbit L at § B 01) The Construotlon Management Agreement fu g er\ requlred Tishman t°

f

‘,\defend, indemnlfy, and hold Tishman harmless from all claims exqept for those arismg from

| Tishman s negllgence or wiIIfuI mlsoonduct (id at § 10 01) Tlshrnan aISo cites to several
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o f:admrsmble form sufﬂolent to raise’ a genume. trlable lssue of fact" I(MBZWGK ‘

‘ Mu.‘seum ofArt 27 ADSd 228 228 [1st Dept 2006])

,J.
|

L erectt or cause to be furnlshed or erected for the erecthn “f

‘--deposmon transcripts to establish that it had no supervnsory control over the asbestos

abatement work, did not have stop work authority over same, and did not yet have any access

to the Iocatron where such work was being performed.

In opposition, the Owner Defendants note that Yonkers contracted dlrectly W|th ETS

“_separate from the Constructlon Management Agreement. As the Constructlon Management
| _‘ “r:Agreement did. not cover the asbestos abatement work, the Owner Defendants argue that the
“ ‘_|ndemn|f|cat|on clauses therein do not apply to the claims arlslng from the subjeot injury. The
‘Owner Defendants further. contend that T|shman had not yet begun work on the project and

"_therefore the contractual indemnification provisions did not yét apply.

~ Standards
‘Summary Judgment
“The proponhent of a summary Judgment motion [pursuant to CPLR § 3212] must make a

pnma faC|e showing.of: entltlement to Judgment as ‘a matter of Iaw tenderlng sufF C|ent evadence

3to ehmmate any mat,enal issues of fact from the oase” (Sant/ago v Fllste[n 35 AD3d 184 185» :

‘ i f86 [“Ist Dept 2006]) The burden then shifts to the opponent to predent evidentlary facts |n

ar%ﬁbtmhiﬁ o

Ve
B

Scaffold Law

The Scaffotd Law, Labor Law § 240(1) prowdes that contraotor and owners “furnlsh or

” (:ScaffOIding hOiStS 5t3y5, |add9r8 slings hangers bIOCkS pulleys _: ricé

other‘ dewces whroh shall be $0 constructed placed and operated as tO giVB proper Pr OtGCﬁ on

 Page5of 13 ~ |




[* 6]

‘ to a pereon 50 employed " “[T]he purpose of the strict Itabillty statute is to pretect conetructlon

- workers not from reutme workplace risks, but from the pronounced risks- arising from |

construction worksite elevation differentials” (Runner v New York Stock Exchange, Inc. , 13

NY3d 599, 603 [2009]), The Scaffold Law's protection applies to workers utiIizing hoisting or

‘scaffoldmg dewces as well as those who erect or demolish those devices (Metus v Ladles Mile
‘ lnc 51 AD3d 537, 538 [1st Dept 2008] citing Kyle v City of New York, 268 AD%d 192 197 [1st

Dept 2000], Iv den/ed 97 NY2d 608 [2002]). Where a Scaffold Law_vnolatlon exlsts‘, the lnjured

worker's contributory negligence is not considered in determining liability, unless the worker's

conduct was the sole proximate cause of the incident (see Blake v Neighborho‘dd'Heusing

:Servs of New York Clty Inc., 1 NY3d 280, 290 [2003]; Cody v State of New York 52 ADSd

930 931 [3d Dept 2008])

In a Scaffold Law case, “the single demswe question is whether pletntlff's mjurles were

“the direct consequence ofa failure to provide adequate protection agelnst a rlsk arlsmg from a

physically signlftcant helght dIffe‘rentuaI" (Runner 13 NY3d at 603). Aplalntlff ne‘ed net show :

P Wthh eafety dewce weuld have prevented. hIS |njury (see Cody, 52 AD3d at 931 Noble vAMCC

| Cpr,, 277 ADZd 20 21 [1st Dept 2000]) To prevail the plalntiff muet ehow thet a_VIolatIon of

. Labor Law § 240(1) proxlmetely caused a foreseeeble m;ury (Buckley v CoIUmb/a Gremmer end "
. Preperetory, 44 AD3d 263 [1st Dept 2007]) "‘[T]o prevall on e Labbr Law § 24(;)(1) Olaim baSed '
‘on an |njury resulting from the fallure of a completed and permanent bundmg etructure the
| ‘ 'plalntlff must show that the fallure of the structure in question was a foreseeable r‘Isk of the taek
. “ :‘. _he was performlng creattng a need for pretecttve devices of the kmd enumerated In the statute”
. “"‘*-‘_"";(Mandoza v nghpomt Assoc., IX, LLC, 83 AD3 1, 10-11 [1st Dept 201 t] [mternal‘qumatuon B 2

‘ ! s wmerks omltted])
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Common Law Negligence and Labor Law § 200
‘. ‘ To prevail ona common law negllgence cause of action plaintiff must shew that
defendant breached a duty of care owed to plaintiff, and that sucn breach proxrmately caused
plaintiff's injury At construction sites owners and generai contract‘ors\have a duty of \.care te
provrde site workers with a safe place to work; Labor Law § 200 is a codifi catlon of the Iatter
duty of care (see Cruz v Toscano, 269 AD2d 122, 122 [1st Dept 2000]) At a cdnstructlon slte,"'
b‘oth common law and‘ Labor Law § 200 negligence are I|m|ted to partles who exercuse

supervision or control over the work out of which the injury arises, and also create or have .

. .actual or constructive notice of the unsafe condition that causes the injury (see Comes v New

 York State Elec. & Gas Corp., 82 NY2d 876, 877 [1993]; Colon v Lehrer, McG‘o“ve'rn & Bovis,

- Inc., 259 ADZd 417, 419 [18t Dept 1999]) Regarding constructlon site owners ‘ “[l]t |s settled
Iaw that where’ the alleged. defect or dangerous condltlon arlaes from the centractors methods
and the owner exermses no. supervrsory control over the operatlon no Iuablllty attaches to ths

_owner under the common law or under seotidn 200 of the Labor Law" (Lombardl v Stout BO

 Nvag290 [1992]).

Labor Law § 241(6)

Labor Law § 241(6) lmposes a nondelegable duty upon aners and_GO‘ actora ’to
prowde reasonable and adequate protectlon and safety to workers engaged In e?‘lnherently
dangerous work of constructlon excavatlon or demolition (see R/zzuto v A Wenger Contr |

CQ, lnc 91 NY2d 343 348 [1998]) “ln order to state a clalm under Labor Law § 241(6

pIaintlff must identlfy a speclfic Industrlal Code provislon mandatln‘\ \:'GOmpllanea wrth”c:onarate

speclflcatlons (Rellly v Newireen Assocrates 303 AD2d 214 218 [1st Dept 2003], thg F\*o.és \(

CurtstPalmer Hydro Eleo Co 81 NYQd 494, 50541993]) To pravall ona motldn for Summary
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judgment on a Labor Law § 241(6) claim, the movant must show that there }are-ne‘vtrjable‘iseues

of fact as to the violation of that Industrial Code provision.

Contractual Indemnlflcatlonlr‘

A party seeking to impose contractual indemnification must ‘show\that it ie free from

fnegllgence and that the indemnification provision applies; the negllgence of the proposed '

indemnitor is “a non-issue and irrelevant” (Uluturk v City of New York 298 AD2d 233 234 [1st

Dept 2002]; citing Correia v Professional Data Mgt., 259 AD2d 60, 85 [1st Dept -1_999]
‘[cOntractuaI Indemnif cation does not require showing that proposed ei'ndemnitor' -ia .negligent but

| common law lndemnlflcatlon does require such a showing]). “Entttlement to full oontractual

mdemniflcatlen requlres a clear expreesmn or Implication, from the Iahguage and purpose of
the agreement as well as the surroundlng facts and crrcumstances of an |ntent|on to indemmfy”

(Martins v thtle 40 Won‘h Assoc., Inc., 72 AD3d 483 [1st DeptZ‘;O.fth]),

' :Digcnssion
Plalntlff’s Metlon fer Partial Summary Judgment

The questlen presented ts whether a hatch door in the ﬂo r

"ot a ceilmg area trlggers the |

- Scaffold Law In their opposmcm the owner Defendante cite caae w holdmg that \an eecape |

h hatch set in the ﬂoor of an elevator roof is not a Scaf‘fold Law safety devlce Speclﬁcally, the '
o Owner Defendants c|te Bonura v KWK AssOc (2 AD3d 207 [1 st Dept 2003]) Rodgers v 72nd

.gstreet Assoc. (269 AD2d 258 [1st Dept 2000]) and Gabbamonte v 16-20 W 19th St (14 AD2d o

: 513 [1et Dept 1961]) In eath of the three cases elted the Flrst Dapartment affirmed the trial

e court'e rutlng that the Scaffold Law was not appllcable where a[p mtiff falle threugh en elevatort‘ .

escape hatch door
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‘_x‘:demes plamtlffs mot|on for summary judgment

seeklng summary judgment on the Labor Law § 240(1) Scaffold Law aus

~ Plaintiff argues that it nevertheless meets its prima facie purden. Plaintiff alleges that he

fell through a hole in the floor of the ceiltng area because of the hatch-door’s failure.' jBecause

the hatch door cannot be considered a safety device, and plaintiff was not provided with any

other devices to protect against falling through the hole covered by the hatch door, theScaffoId :

Law was violated. -
ThegCour_t disagrees‘-with this argument, asares ipsa qu_uitor a'rgument is insufficient

here. ‘While there was an opening in the floor where plaintiff was working, the opening was

covered by a hatch door, and plaintiff fell because the hatch door opened beneath him. The

: hatch door was a pre—exlstlng building structure so plaintiff must meet the standard of

shew[mg] that the failure of the structure in question was a foreseeable r|sk of the task he was

performrng creating a need for protectlve devnces of the kind enumerated in the statUte

'(Mendoza 83 AD3d at 10-11 [1st Dept 201 1] [internal quotatlon marks omutted]) Plalntlff has

not made thrs showrng, and upon the facts in the record the Court Cannot make a

determination, as a matter of law, as to whether the hatoh door openlng under the plalntlff was

a foreseeable nsk of plalntlff's task Furthermore defendant has raised the defense of sole

o ‘Droxlmate cause Whlch under the crrcumstances is a triable ISSUB Of fact The COU” thﬁr@fore

i . o
[ — .
|

Owner Defendants' Cross MotIOh for Summary Judgment

The Owner Defandants seek summary Judgment on plamtlffs oausas of aotlon for

E

common Iaw neghgance and Labor Law §§ 200 240(1) and 24‘1(6) The portlon of the motlon "

tron must bb

demed as the mowng defendants falled to make a pnma fame shawr; g,of en Iem _‘nt to

SUmmary Judgmentt ,

" The prlmary argument ratsed by the Owner Defendants In support of the 8caffold Law

~ Page 9of 13 .
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“‘?\judgment T|shman had no supervlwry control over the work t‘rotn whlch th‘e‘aub

\ ‘:\‘t__’:._’therefqre granted on this cause of actlon

.."emapﬂon oflndustr‘lal Code§17(b)(1 none of the dtharallegedly vm'mtef Qode

" : ;‘\"‘»séctrons are both sufflcrently speclftc to support a § 241 (6) clatm and aleo applt,‘_k )

‘ portlon of its cross-motion is that an elevator escape hatch is not a safety dewce Whlle the

- Court-agrees that the hatch door here should similarly not be cqn3|dered a safety devroe the

Scaffold Law can be violated not.only where a required safety device fails, but also where

-safety devices are necessary but not provided. The question of whether a hatch door Is a

safety device has no relevance as to whether a safety device was required, thereby triggering

_s‘_thej Scaffold Law, and that question is therefore not dispositive under the qurrently applicable

Scaffold Law standards (see Runner, 13 NY3d at 603 [the single decisive question is whether

ptai-ntiff’s injuries were the direct consequence of a failure to provide adequate protection

" .against a risk arising from a physically, significant height ‘differential"]). lt is also'lrrelevant that

_plalntlff did not identify a safety dewce that was defective or that should have- been prowded

(sea Noble 277 AD2d at 21).

| The Owner Defendants also raise the issue of sole promma\te cause arguing that :

\ summary Judgment is warranted by that defense. However, sole proxrmate cause |$ not an.
‘ approprlate ba3|s for a summary Judgment mation under the facts presented Summary

- Judgment is. therefore denled as. to the Scaffold Law clalm

Regardmg plalnhﬁ s common law and Labor Law § 200 statutory negllgpnce causes of

o 3-\a¢t|dn the Owner Defendants have made a prlma fat:le shQWInQ Of antltleme mmary B -

arose and also dld not create or hava nqt|¢e of the allegedly dangerous condltion fPlanntlff has

not proffered any argument in response to thls prima facie showlng, and summary Judgment is |

\ Aa fo plamtlffa Labor Law § 241 6) cause of actlon the Court notes a

-;-facts preeented However aummary Judgment on thls cause ¢f actlon shquld not\be granted to
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. ! _pregardmg whether the hatch door was a sufflclent cover under the clrcumstances or~whether

whether the subject openlng was a hazardous openlng On this pomt plarntlff

" the Owner Defendants, as plaintiff's opposition rebuts the moving defendants’ primaifacle ‘

“showing as to Industrial Code § 1.7(b)(1). Plaintiff's opposition as to that regulation nbte‘s;.that

the hole covered by the hatch door was a “hazardous opening” within the meaning of that
regulation. The regulation does not define “hazardous opening,” but-is nevertheless sufficiently

specific to support a § 241(6) claim, and the question of whether the opening at issue is

"hazardous’; under the statute is a questionrof law that is. inappropriata fora Jury (Meaaina fv‘City

of New York, 300 AD2d 121, 123-24 [1st Dept 2002]; ses, .g., Tounkara v Fernicola, 80 AD3d

470 471 [1st Dept 2011]). The First Department has defined the term “hazardous opening”

‘ generally to mean "an opening large enough for a person to fit into,” and has also expllcltly

rejected the mterpretatlpn of the regulatlon that limits “hazardous ppening" to openlngs at Ieast '

- fifteen feet deep (Salazar 1% Novalex Contractmg Corp 72 AD3d 4‘I 8 422 23 [1st Dept 2010])
| Asitis not dlsputed that plalntlff fell through the subject opening, the Court belreves that the

-evidence indicates that the subject opening qualifies as a hazardous openmg_Wlthtn tha_t I '

meanlng of the relevant regulatlon

In its opppsltlon to the cross motlon plaintiff requests summary Judgment on the Labor

B ‘L{GW § 241(6) causa of actlon be grantedt lnstead to plalntlff (sea OPLR § 324 : [SLm’Imary

- ) quu:tor argument that '{h]ad the cover Called for i the etatute {sio] been |n place [or] had tha
E hatch door been seauraly faatened tha plamtrff s fall would ntpt hava«occurred’ (Plalnttff‘ s -

‘J_;‘Afﬁrmation in OppOSItIOh at 1] 50) Thts argument i lnsufﬂcient Plalntlff pomts to no ewdence

FJ S

:the hatch door was secwely fastened This queatlon of fact therafore remaln$ for a jury

Page11of 13
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[

‘Regarding the Ceballos af‘fida'\“‘/jt, plaintiff's failure to notioe defendants of the.existence

jand contact information of Ceballos for a substantial period of time, by whioh tim'efthe contact

information for Ceballos was no longer accurate and he could not be located, prejud‘l‘ces the

defendant hersin. The Ceballos affidavit was therefore not considered in rende_ring this .

“:decision.

Tishman’s Motion for Summary Judgment

To prevail on its summary judgment motion to compel oontractual |ndemn|tyl Tishman

must show that it was free from negllgence and that the rndemnlf catlon provrslon applled to the

“ Agreement

| \_V‘hold Tlshman harmless for any clalms arlsmg from the asbestoe abatement werk “I“lelnman-

" subject |nc|dent Tishman made a prima facie showmg of entltlement to summery judgment by
. showmg that it had no role in conneotlon W|th the asbestos work and that the. tndemnlfrcatlon
v_provlswns oontanned in the Constructlon Management Agreement were appllcable
In opposrtlon to this prima facie showmg the Owner Defendants effectlvely concede that o .
-Tishman was free from negllgence by cbntending that Tlshman s work was: not to begln in any
B j"‘glven area until asbeetos abatement had been completed there The Owner Defendants o

rrtstead argued that even though the Construotion Management Agreement explloltly stated

‘3“‘--»"that the Owner Defendants were'to defend |ndemnlfy. 3”d h°|d Tlshman harmless or any

o _‘f"' qlaims anSlng from asbestos removel that the rndemniﬂoatlon provlalon does no ,_pply AR

e because the asbestos removal work was outsrde the soope of the Constructlon M‘anagement . 8

The Court dlsagrees w1th the Owner Defendants The partles to the Gor\struc:tlon

_“,anagement Agreement unamblgudusw agreed that Yonkers w uld defend ‘rndemnlfy‘fend

‘s

R '**‘work did not include the asbestos I’BmQVﬂl work from Wh'Ch the subjed |njury arose but that 5.

o |rrelevant to the valldlty of the unamblguous lndemnlflcatlon provlsion in the Construotlon
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. Dated: July28, 2011

‘Management Agreement. Tishman’s complete lack of connection to the esbestoe:removal work
‘above reasons and upon the foregoing papers, it is therefore,

o ‘Aseoeietes, L.P., and Ruanaidh Aesociatee is grented as to‘plai‘n‘tiff’eca‘uees of a‘ction for
comrmion law and Labor Law § 200 statutory negligence, and is otherwise denied; and it is

~ further,

underscores its right to indemnification, rather than preventing it.

The parties’ remaining arguments have been considered and found unavailing. For the

~ ORDERED, that the plaintiff's motion for summaryjudgment is denied; and it is further,

\ ORDERED,;that the cross-motion by defendants Yonkers _Racing‘(‘)erper‘etien, Inc., YRL

) ORDERED that the motion by defendant Tlshman Construction Corporetlon of New

York for contractual indemnlflcatlon from defendant Yonkere Racmg Corporatlon [nc is; hereby

granted in lts entirety. and it is further

‘ORDERED, that the’ pre—trlal conference currently scheduled to be. held |n Pert 7 (60
Centre Street Roorn 341) on August 24 2011, is hereby ad]ourned to September 14 g “

1100AM

‘ k | Paul Wooten JS.C :
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