
Gardner v Yanko
2011 NY Slip Op 32193(U)

July 11, 2011
Sup Ct, NY County

Docket Number: 600606/09
Judge: Joan A. Madden

Republished from New York State Unified Court
System's E-Courts Service.

Search E-Courts (http://www.nycourts.gov/ecourts) for
any additional information on this case.

This opinion is uncorrected and not selected for official
publication.



SCANNED ON 711812011 

SUPREME COURT OF THE STATE OF NEW YORK - NEW YORK COUNTY 

INDEX NO. 

MOTION DATE 2/2y I , ,  
MOTION SEQ. NO. [, ..1 

MOTION CAL. NO. I )  \ 

The following papers, numbered 1 to were read on this motion tolfor: 
( I C  c,c, / V I 1  b 

PAPERS NUMBERED 

Notice of Motion/ Order to Show Cause - Affidavits - Exhibits . ~ .  
Answering Affidavits - Exhibits 

Replying Affidavits 

- 

--I_ 

Cross-Motion: *Yes u No 
r i ' l  

I c.1 i, I [ 0 JL I . -  I ' i  L / I-?-. -1-1.1;. c:l 1Y 7-4 L I  L- b q  I V h C  ,-' L'LJI& 1 -. ,I( [ IIIL 

J& 1- @/'A/{. 
Upon the foregoing papers. it is ordered that this motion li bd, L f L c , c ;  ,m~' b L LL-i-' & ( ILL-' 1, 

NEW YORK 
COUNTY CLERKS OFFICE 

Jd  S. C. 

NO N -FINAL Dl SPOSlTlO N 

Ti REFERENCE 
d' Check one: LI FINAL DISPOSITION 

Check if appropriate: DO NOT POST 

0 SUBMIT ORDER/JUDG. SETTLE ORDER /JUDG. 

[* 1]



P 1 ai n t i Us, 
-against - 

MICHAEL YANKO,  ERAN CONFOIi‘I’Y, SOMA 
HUDSON BLUE LLC, HY LIBSIGN LLC, and 
110RIZON GLOBAL LLC 

Dekndants. 

Fg 

In an action to recover damages for injuries allegedly sustaincd by plaintilk iii the 

purchase and owiiership of a condominium unit as a result of defendants’ alleged material 

misrepresentations, dcfcndants Michael Yanko (“Yanko”), Eran Conforty (“Conforty ”) (together 

“the moving defkndants”) move to dismiss the claims against them. Plaintiffs oppose the motion 

and cross move for leave to amend their complaint pursuant to CPLR 3025(b). 

HACKGHOUND’ 

Plaintiffs rcside in Unit # 1 (“the Unit”) of thc Soma Condominiums at 1 16 West 22“d 

N Y  (“the Building”), which is owned by defendant SOMA Hudson Blue, 1,LC 

Michael Yanko (“Yanko”) is alleged to be a principal and o l k r  of 

SOMA and the other corporate defendants. Defendant Eran Conforty (“Conforty”) is alleged to 

be a principal and d i k e r  of SOMA and the other corporate defendants. 

In February 2007, plaintiffs began the process ol‘purchasing LJnit # I .  On March 6,2007, 

plaintiffs cntcrcd into a purchase agreement for the Unit with SOMA (hereinafter “the Purchasc 

Agreement”). In visits to the IJnit prior to the execution of the Purchase Agreement, plaintiffs 

‘Unlcss othcrwisc notcd, the following f’acts are based on the allcgations in the proposed 
amended complaint. 
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noted that inany itenis had yct to be completcd and, on onc visit, that scrious watcr damage had 

occurred. Plaintilfs rcceived assurances from non-party Omer Barnes (“Barnes”), an cinployee 

and agent of dcfendants, that thc water problcrns were duc to malfunctioning enicrgcncy 

sprinklcrs, that thc problem had becn corrected and Ihe damage would be rcctiGed by removing 

the wood and putting in slate floors. It is also allcged that Yanko conlirnicd to them that thc 

tloors would be repaired in tliis manncr. 

In light of tliese ;issurmces, plaintiffs’ broker notilied tlie seller’s broker on February 23, 

2007, that plaintiffs would go ahead with the purchase at the price or $1,385,000. Shortly 

thereafter, Yanko contactcd the plaintiffs to try and chargc an additional $9,250 for tlic 

replaccment of  water-damaged wood. Plaintiffs declined to pay this amount, but agrccd to an 

increase in the purchase price to $1,387,000. 

Before its execution, the Purchasc Agreeniciit was appended with two riders and a 

supplemental letter. Portions 01’ the sccoiid rider reiteratcd the seller’s obligation to rcplace the 

wood flooring that had suffered water damage with slate flooring prior to closing and at its own 

expense, and provided for plaintii’l’s’ ability to both inspect thc unit prior to closing and have 

access for a bank appraiser and walkthrough to develop a “punch list” within seven days of 

closing. The supplemental letter also allowed plaintiffs to remove or adjust a temporary wall, 

provided that tlic work be donc post-closing at cost to Plaintiffs. On March 6, 2007, the Purchase 

hgrccinent was executed, with a listcd closing date of May 8, 2007. Yanko’s signature, as 

Manager of SOMA, appears 011 both the agreement and the two riders, as wcll as other documents 

related to the transkr of the dced. Plaintiffs statc that ccrtaiii warranties and obligations wcre 

owed by SOMA to the plaintiffs as inhcrent in the purchase agrecment. Moreover, additioiial 
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warrailtics and obligations were contaiiicd in the ofl‘ering plan, which was liled with the New 

York Statc Attorney General’s oKce  by SOMA. 

On March 26, 2007, plaintiffs inspected the Unit and again noticed scvcrc water damage. 

This time, Mr. Barnes told thc plaintiflj: that the cmsc was accurnulated snow on the skylight, and 

that the problcm was bcing rcpaired. Around this tinic, SOMA requestcd that the closing datc bc 

moved up to April 17. Plaintiffs agreed to this 011 thc condition that all repairs would still be 

madc and all other terms honored in the Purcliasc Agrcernent. 

SOMA refused to allow plaintiffs access to thc Uni t  until April 13, at which point 

plaintiffs discovcrcd that tlic skylights were incomplete, wcrc still leaking, and thc tilc floors had 

just been laid, and the tiling preventcd plaintiffs from conducting a thorough inspection of thc 

premises. Plaintiffs wcrc ablc to discover that the wall referred to in the Supplemental Ixttcr had 

been badly darnagcd by thc laying of new slate floors, to the point that Mr. Barnes askcd that 

SOMA just bc allowcd to rcniove the wall entirely. Plaintiffs acquiesced to this requcst, but also 

noted that inany fixturcs promised in the SOMA offering plan seemcd to be missing. Mr. Barncs 

assured them, howcver, that the fixturcs i n  all the units were identical and thc standards ofthe 

offering. Plaintiffs state that he would not allow them to access other units for comparison, 

however. 

On October 25, 2007, the Board ol‘Managers ofthe SOMA Condominiiim (“the Board”) 

filed a complaint with the New York State Attorney General’s Olllce. This rcsulted in a 

settlement agreement with Yanko and SOMA, who are treated collectively, jointly and severally 

in the settlement as the “Sponsor” (PlaintilTs’ Exhibits D, I?). In  the coursc of the settlement, it 

was agreed that the Hoard would be paid $60,000 frorii the proceeds ol‘ sale of a unit owned 
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jointly and severally by Yanko and Conforty (Plaintiffs’ Exhibit E, F). 

A wide range olincomplctc, poorly done, or faulty features within the Unit were 

memorialized in the punch list. A condition guaranteeing that the LJnit would be completed within 

thirty days of closing, and which plaintiffs allege they had discussed with Mr. Barnes, was also 

added as an addendum to the punch list, Plaintiffs allege that the punch list items were not 

remedied within the 30-day period stipulated by the contracts, that some have still not been 

remcdicd, and that the inept attempts at repair in h c t  generated more damages. 

Over the course ordealing with tlic Unit’s myriad problcms, the plaintiffs were dircctcd to 

deal with numerous individuals, including Yanko and Conlorty. l h c  individuals plaintifls dealt 

with and other individuals working for the corporate defendants representcd to plaintiffs that they 

were working dircctly under the control of Yanko and Conlorty. Plaintiffs allege a wide variety of 

dcviations from the Purchase Agreement, addcndunis and offering plan, as well as on-going 

problems such as broken utilities and the growth of toxic mold due to continuing water damage. 

Plaintills, as pro S B  litigants, initially filed a complaint for breach o l  contract, implied 

breach of contract, and common law fraud against deleiidant Yanko and Conforty, as well as 

SOMA, By Design LLC, and Horizon Global LLC. 

Defendants Yanko and Conforty (hcreinafter “the moving defendants”) now move to 

dismiss thc complaint against them for lailure to state a cause of action. As for the causes of 

action lor breach o r  contrxt, they argue as thc documentary evidence shows that the Purchase 

Agreement was between SOMA and the plaintiffs only, they cannot be held liahlc for any alleged 

breach based he i r  alleged status as principals and/or officers of SOMA. With respect to the l k i d  

claini, thc moving defendants argue that the allegations of fraud against SOMA and its personnel 
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are nolhing more than recast allegations of breach of contract, and that, in  any cvent, the 

coinplaint docs not allcgc any false statements made by Yanko and Conforty, justiliable reliance 

on those statements, or damages resulting from such reliance. 

Plaintiffs, who retained counsel, oppose the motion, and cross niove for leave to amend 

thcir complaint, stating that they have been litigating pro se without the bcncfit of-counsel, and 

arguing that they have asserted both additional cognizublc causcs of action and named new 

defendants’ in their amended complaint. 

Plaintiffs’ proposed amended complaint alleges a total of twclvc causcs of action: (1) 

breach of contract, (2) unjust enrichment, (3) breach O K  express warranty, (4) common law fraud, 

( 5 )  promissory li-aud, (6) fraudulent concealment, (7) piercing the corporate veil, (8 & 9) 

violations o fNY General Business Law $ 5  349 and 350, (10) promissory cstoppel, (1 1) breach of 

fiduciary duty, and (12) breach ol‘the implied covenant of good faith and fair dealing. 

Delelidants oppose the cross motion, arguing that plaintiffs have failcd to rcfute their 

arguments that claims for breach of contract and fraud should be dismisscd. They also argue that 

the proposed aniended complaint should be denied as futile given that the new claims do not 

protect the complaint Ikon1 dismissal, and that plaintiffs’ allegations hi1 as a matter of law to 

cstablish a basis for piercing the corporate veil. Defendants also argue plaintiffs lack standing to 

bring claims based on false statements made in the offering plan, including those for fraud and for 

relief under Cicneral Rusincss Law $9349 and 350, as the Attorney General has cxclusivc 

jurisdiction to bring such claims under the Martin Act. 

”l’hc additional proposed defendants include SOMA Hudson Development LLC, Chelsea 
Condos LLC, and 22nd Street Dcvclopnicnt, L,I,C, The defendants named in the original 
coniplaint do not object to thc inclusioii of these additional defendants. 
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Defendants also assert that the claims under General Busincss Law $$349 and 350 are 

insuflicient as they fail to allege ;i broad impact of the alleged wrongdoing on consumers, that hc 

unjust enriclimcnt claim is barred in light of the existence olexpress contract, and that there is no 

cognizable claim lor breach of fiduciary duty as a sponsor of a condominium conversion owcs no 

duty to a prospective purchaser. 

In reply, plaintiffs argue that they have allcgcd sufficient lacts to support their initial 

breach of contract and fraud claims. They also argue that lheir fraud claims and thosc seeking 

relielunder the General Business Law are not barrcd by the Mastin Act, and that their claims of 

unjust enrichment, promissory estoppel, breach of warranty and brcach of thc duty of good faith 

and fair dealing are all appropriate alternatives theories of liability to their initial brcach of 

contract claim. Plaintiffs also arguc that lheir claims ibr breach of fiduciary duty and veil piercing 

are adequately pleaded. 

DISCUSSION 

“Leave to ainend a pleading should be ‘freely given’ (CPLK 3025[b]) as a inattcr of 

discretion in the absence of prejudice or surprise.” Zaid Theatre Cow. v. Sona Realm Co., 18 

AD3d 352, 3 5 5 3 5 6  (1” Dept 2005)(intcrnal citations and quotations omitted). That bcing said, 

however, “in order IO conserve judicial resourccs, an examination of the undcrlying merits of the 

proposed causes of action is warranted.” Eighth Avc. Garage Corp. v. H.K.L Realty Corp., 60 

A133d 404, 405 ( l q t  Deptj, lv dismissed, 12 NY3d 880 (2009). At thc same time, leave to amcnd 

will bc grantcd as long as thc proponent submits sufficient support to show that proposed 

ainendmcnt is not “palpably insufficicnt or clearly devoid oL merit.” MBIA Ins Corp. v. Greystone 

& Co., Inc., 74 AD3d 499 (1’‘ Dept 2010)(citation omitted). In addition, “[olnce a prima facie 
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basis for the amendment has bccn cstablishcd, that should cnd the inquiry, cvcii in the face ol'a 

rebuttal that might provide a subsequent basis for a motion for summary judgment" Pier 59 

Studios, 1,.P. v. C'lielseaPiers, L.P., 40 AD3d 363, 365 (1" Dept 2007).-' 

defendants do not argue that thcy will bc prcjudiccd or surpriscd by tlic proposed anicnded 

complaint, the only issue is whether the proposed plcading is of sufficicnt mcrit. 

Here, as Ihe moving 

Thc first proposed cause of action is for breach o f  the Purchase Agreement, the Punch List, 

Addendums, and Offcriiig Plan. Here, the documentary evidence establishes that the moving 

defendants wcrc not parties to the Purchase Agreement (and rclatcd documents) since the only 

partics to such agreement are plaintiffs and SOMA. Whilc it is alleged that the iiioviiig 

defendants arc principals and/or officers of SOMA, it is wcll cstablishcd that an agcnt of a 

corporation "will not bc personally bound [to comply with thc obligations undcr an  agreement] 

unless there is clear and explicit evidence of the agcnt's intention to substitute or supcradd his 

personal liability for, or to, that of the principal." Menclier v. Weiss, 306N.Y. 1, 4 (1953), 

Salzman SiRn Co. v. Beck, 10 N.Y.2d 63 ,6667 (1961); see also, Application of Jevremov, 129 

h.D.2d 174, 176 (1 Y t  Dept. 1987). 1 Icrc, there is no evidence of any intent by either of the moving 

defendants to be held personally liable under the Purchasc Agreement. 

On the other hand, a corporatc nfficcr who is not a party to a corporation's contract may be 

hcld personally liable for its breach under ii theory that nfflcer was the alter ego of-the corporation 

and cxcrcised such dominion and control over thc corporation that the corporate veil should be 

picrced. Port C'hcstcr Electrical Construction Corn. v. Atlas, 40 N.Y.2d 652, 656-657 (1976). 

%ince plaintil'fs respondcd to the motion to dismiss by seeking to amend the complaint, 
the court will consider the proposed pleading under the standard for a motion to amend. 
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IIcrc, as indicated above, thc proposed sevcnth cause of action sccks to pierce the corporate veil 

based on the theory that Yanko and Conforty were the alter egos of the corporate defendants. 

Speciliically, tlic sevcnth cause of action alleges that the inovirg defendants are “owiicrs 

principals and altcr egos of the coiporate delendants” and “controlled their affairs without regard 

to the separate existciicc of the corporate cntitics” and “completcly dominated thc corporate 

defendants in regard to the sale of. the Unit to plaintifh and their domination was used lo commit 

fraud against the plaintiffs which rcsulted in plaintiff bcing damaged” (Proposed Amendcd 

Complaint, 11’s 162- 164). I1 is fiirtlicr alleged that Yanko and Conforty “disregarded corporatc 

formalities of the corporatc dcfcndants and accepted personal liability” and “commingled funds” 

(Td., at 168, 184), as evidenced by the agreement of Yailko and Conforty to bc personally liable in 

connection with the settlement o l  complaint filed with the Attorncy General by the Board 

Managers of the SOMA Condominium, and their agreement to bc personally responsible for 

payment ol‘a plaintiff in an action brought by another individual unit owner for dcfects in the unit. 

It is also alleged that Yanko and Conforty failed to publish the names of the corporate 

Defendants as required by $ 206 of the Limited Liabilily Act, and that the f d u r e  to publish the 

namcs of the corporate defendants prevents the moving defendants froin shielding themselves 

from l i ab i l i t~ ,~  and that the failure to coinply with 8 206 demonstrates that “any business 

transacted with plaintiffs was done individually by Mr. Yanko and Mr. Conforty and that the use 

4Notably, howcvcr, thc penalty for hiling to comply with Limited Liability Law 8 206 is 
the suspension of the authority to conduct business, and the statute providcs that such 
suspension“shal1 not ,..result in any mcm bcr, managcr or agent o l  such [LLC] bcconiing liable 
for the contractual obligations or other liabilities of the [Ll,CJ.” Limited Liability Act 3 206 
(b)(4). 

8 

[* 9]



ofthe companies constituted nothing more than alter egos or “doing business as ‘‘ or “DBA” 

namcs (Amended Complaint 7 186). 

In general, to pierce thc corporate veil and impose alter cgo liability. a plaintiff must show 

that: (1) the owners o f  the corporation exercised complete domination ol‘tlie corporation in 

respect to the transactions at issuc; and (2) such domination was uscd to commit a fraud or 

otherwise resulted in wronglul or incyuitable consequcnces causing plaintift’s injury. 

HoldinKs., Itic. v MKT Sccurities Corp., ’32 NY2d 335, 339-40 (1998); Morris v New York State 

Dept. of Taxation and Fin., 82 NY2d 135, 141-42 (1993). Howcvcr, “[e]vidence of domination 

alone does not suffice without an additional showing that it led to inequity, fraud or malfeasaiice” 

TNS Holdin~s.  Inc. v MKI Securities Cow., 92 NY2d at 339, citing Morris v New York State 

Dept. olTaxation and Fin., 82 NY2d at 141-42. 

The theory of piercing the corporate veil involves a fact intensive inquiry that is not well 

suited for determination prior to discovery. See Ixdv v Wilson, 38 AD3d 214, 214 (1st Dept 

2007); Kralic v Helmslev, 294 AD2d 234, 235-36 (1st Dept 2002); International Credit Brokerage 

Co., Tnc. v. Agapov, 249 AD2d 77, 78 ( 1  ’t Dcpt 1998). 

Here, thc court finds that particularly as therc has been no discovery, the proposcd 

anicnded complaint sets forth sufficient allegations to establish thc prima hcie  mcrit of thc cause 

of action seeking to pierce the corporatc veil. Specifkally, the proposed amendcd complaint 

alleges the lack of corporatc formalities, that the moving defendants commingled their personal 

funds with that of the corporations, and that the moving defendants doniinatcd the corporate 

defendants and acted as thcir alter egos to perpetuate fraud on plaintills in connection with the 

purchasc of the Unit. 
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Furthermore, evidencc that the moving dcfcndants used personal funds to scttle a 

complain1 filed with the Attorncy General by the Hoard of Managers 01 SOMA rcgarding defects 

and unfinished work in the Building and that the settlcnicnt agreement referred to SOMA and 

Y d o ,  collectively, jointly, and severally as “the Sponsor” arguably supports a theory that thc 

moving defendants commingled their funds with the corporate defendants, did not obey corporatc 

formalities and/or acted as altcr egos for corporatc defendants. IJnder thcsc circumstances, 

plaintiffs should be permittcd to amend thc complaint to include both the firs1 cause of action (for 

breach of contract) and the seventh causc of action (scckiiig to pierce the corporate vcil). See 

Thompson v. Cooper, 24 AD3d 203 (1“ Dept 2005)(trial court erred in refusing to perniit plaintiff 

to amend the complaint to add allcgations concerning the alter ego status of corporate defendants 

and the picrciiig of the corporate veil of those entities). 

Jn addition, in the event thc corporate veil is pierced, Yanko and Coiiforty may be held 

potentially liable in connection with the Purchasc Agreement for a brcach of an express warranty 

relating to the warranty of fitness of purpose and habitability (third C ~ U S C  of action) and lor brcach 

of the implicd duty of good faith and fair dealing (twclfth cause of action). 

The next issuc is whethcr the proposed claims for fraud (fourth cause of action), 

promissory fiaud (fifth cause of action) and fraudulent conccalrnent (sixth cause of action) are of 

sufficiciit merit. ‘The threshold issue raiscd by the moving defendants is whether these claims arc 

barred by the Martin Act. It is well cstahlished that the Martin Act does not create a private cause 

of action and thus only the Attorney Gcncral can suc for violations of the act. CPC Int’l lnc. v .  

McKcsson Corp., 70 NY2d 268 (1 987). In keeping with this rule, thc Coui-t of Appcals in Kerusa 

v. W 10%/5 15 Real Estate Limited Partnership, 12 NY3d 236, 239 (2009), held that a purchaser of 
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a condominjum “may not bring a claim for common-law fraud against the building’s sponsor 

predicatcd solely on alleged material omissions from the offering plan amendments mandated by 

the Martin Act ... and the Attorney General’s irnplenicnting rcgulations.” Relying on the holding in 

Kerusa , the moving defciidants argue that plaintiffs lack standing undcr thc Martin Act to pursue 

the fraud claims which allcge a failure to conform with the offcring plan and a failurc to make 

various disclosures conccrning coiidilioiis governed by Martin Act rcgulTt’ ions. 

While this motion was pending, the Appellate Ilivision, First Dcpartmcnt issued Assured 

Guar. (UK) Lld. v. J.P. Morgan Inv. Management, Inc., 80 AD3d 293 (1’‘ Dept 2010). In that 

decision, thc First Department inclicatcd its agreement with the Sccond I)epartnicnt’s 

interpretation of Kcrusa “to mean that wlicrc the h c t s  as alleged in the complaint ‘fit within a 

cognizable legal theory, and are not precluded by the Martin Act, as they do not re[ly] entircly on 

allcgcd omissions from thc filing required by thc Martin Act and the Attorney General’s 

implementing regulations’ such action will bc permitted to proceed and a motion to disniiss based 

on a Martin Act prcernption theory will bc properly denied.” Id, at 301, quotiiig Board of 

Managers of Marke Gardens Condominium v. 240/242 Franklin Avc., XLC, 71 AD3d 935, 936 

(2d Dept 20 I O)(intcrnal citations and quotations omitted). 

Under the rule in Kenisa. as interpreted by the Iirst Department, the court finds that the 

proposcd fraud claims arc not preempted by the Martin Act. Giving thc proposed aiiiended 

complaint every favorable intcndinenl, the Iraud claims caimot be said to bc “predicated solely on 

inaterial omissions from thc offering plan” as mandated under the Martin Act (Kerusa, 12 NY3d 

at 239) such that it can be said that the claims are “indistinguishablc from its Martin Act claim 

and [are] thus merely ‘a backdoor privatc cause of action to enforce the Martin Act.”’ Assurccl 
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Guar. (UK) T,td., 80 AD3d at 300, quoting Kerusa, 12 NY3d at 245. Instead, the fraud claims are 

based on allcgations that dcfendants rnadc material misrcpresentations and oniissioiis as to the 

condition ol‘ the Unit and thc Building and actively conccaled dcfects, including, inter cilia, the 

absence o f a  functional fire monitoring system lor the Building and the Unit, the source of water 

damagc to thc Unit, and hidden fire emergency pipes behind the IJnit’s recreation wall. As noted 

by the Court of Appeals in Kciusa, allegations of active concealment of defects arc sufficient to 

state a claim distinct from thc Martin Act and to give risc to a private cause ol‘action. 12 NY3d at 

345. 

Defcndants also arguc that thc fraud claims are duplicative of thc breach of contract claim. 

“A fraud based cause of action is duplicative of a breach ol‘contract claim ‘whcn the only l‘raud 

alleged is that thc defendant was not sinccre when it promised to perform under the contract”’ 

Manas v. VMS Associates, LLC, 53 AD3d 45 1,454 (1” Dept 2008), quoting First Bank of the 

), 257 AD2d 287, 291 (1” Dept 1999). Otherwisc put, “[a] cause 

of action for fraud does not arise when thc only fraud charged relates to a breach of contract.” u. 
- See also, Linea Nuova, S.A. v. Slowchowsky, 62 A.D.3d 473 ( I  Dept. 2009). However, a 

fraudulent inducement claim may be based on allegations that a defendant made “a 

inisrepresentation of present facts [that] is collateral to thc contract (though it may havc induced 

the plaiiitiI‘f to sign the contract) and thercfore involvcs a separate breach of a duty,” First Bank of 

the Americas v. Motor Car Funding, 257 AD2d at 29 1-292. Here, the proposed amended 

complaint sets forth numerous misrepresentations regarding present facts that are collateral to the 

contract rcgarding thc condition of the Unit and Building and their intent to repair certain defects, 

as opposed to a misrepresentation as to a f h r e  intent to perform the terms of thc Purchase 
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Agreemcnt. Moreover, contrary to dcfcndants' position, the h u d  c la im satisfy the pleading 

requirements of C'PLli 301 6(b), and are sufficient to allegc fraud by Yanko and Confronty based 

on allegations as to misrepresentations made by individuals purportedly acting under thcir 

direction and control. See Parlato v.  Equitable I,ifc Assur Soc'y olU.S., 299 AD2d 108, 113 ( l q t  

Dept 2002). Accordingly, the causes of action for fraud, promissory fkaud, a id  hudulent  

concealment are of sufticicnt merit. 

'I'hat being said, howcver, thc causes o1'action for violations under $ $  349 and 350 oflhe 

Gcneral Business Law cannot be added as they do not sufticiently allege that the purported 

inisrepresentations in the offering plan had a broad impact on consumers at large. See Thompson 

v. Parkchestcr Apartments, Co., 27 1 AD2d 3 1 1, 3 1 1 (1 st Dept 2000)(disrnissing complaint 

rcgarding alleged niisrcpresentations regarding plumbing defects in individual unit). Accordingly, 

the court need not rcach defendants' additional argument that thcsc claims are barred by the 

Martin Act. 

Ncxt, the claim for promissory estoppel cannot bc sustained as the parties' relationship is 

defked by the Purchase Agreement, which contains an integration clause precluding reliancc on 

collateral promises. See Fariello v. Checkmate Holdings, LLC, 82 AD3d 437,438 (1 Dept 201 1). 

Likewise, thc unjust enrichrncnt claim is without merit in light of the cxistcnce of an express 

agrecmcnt. MJM Advertising v Panasonic Tndus. Co., 294 AD2d 265, 266 (1st Dept 2002). Thc 

claim for brcach olfiduciary duty is also unavailing as there is no fiduciary relationship bctwecn 

plaintiffs and the moving defendants. 

(1" Dept), affd, 78 NY2d 11 14 (1991)(dismissing a fiduciary cause of action on grounds that a 

sponsor of a condominium convcrsion owes no fiduciary duty to prospcctive purchaser). 

Verineer Owncrs, Inc. v. Gutennan, 169 AD2d 442,443 
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CONCLUSION 

In view of the above, it is 

ORDERED that the motion to dismiss is denied; and it  is further 

ORDERED that the cross motion to amend is granted to thc extent of permitting plaintiffs 

to amend thc cornplaint in thc proposed form miexcd to the cross motion except insofar as they 

seek to add claims for unjust enrichmcnt (proposed sccond causc of action), violations of' Gcneral 

Ncw York's Gcncral Business Law $ 5  349 and 350 (proposed eighth and ninth causes of action), 

proniissory estoppcl (proposed tenth cause of action) and brcach of fiduciary duty (proposed 

elcventh causc of action); and it is further 

ORDERED that within fifteen days ol the datc of this decision and order, plaintiffs shall 

scwc an amendcd complaint consistent with the foregoing; and it is further 

ORDERED that def'endants shall aiiswcr the amended complaint within 15 days of service; 

and it is further 

ORDERED that thc parties shall appear on August 25, 201 1, at 9:30 ani, in Part 1 I ,  room 

35 1, 60 Centre Strect for ;t preliminary conferencc. 

A copy of'this decision and order is being mailed by 

DATED: 

/ 
J.S.C. 

JUL 1 8  2011 

NEW YORK 
COUNTY CLERKS OFFICE 
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