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SUPREME COURT OF THE STATE OF NEW YORK — NEW YORK COUNTY

“”KPRESENT HON, PAUL WOOTEN - - PART

Justice

~In the Matter of the Apphcation of
- JOHN ESTRELLA,

Petltloner,  INDEXNO. 108\483/201 1

-agalnst- ' MOTION SEQ. NO. _001

 BOARD OF ELECTIONS IN THE CITY OF
g NEW YORK,

Rospbndont - F ILED

L Fbr an ordqr, pursuant to Article 16 of the Electlon
- Law to declare the. valldlty of a designating

petition purporting to designate the sald Respondent M 12 2011‘
“John Estrella, a candlidate for the party position -
. of Male District Leader for the 88" Assembly Dls'trlct, | NEWYORK
“*.New. York State In'the Democratic’ Primary Electlon \
nary E - COUNTY CLERK‘S OFFICE

“to bo hold on Saptember 13, 2011. .

o _‘\_‘The fbllowmg papers, numbered 1to 3 were read.on thls motion by requndent for a an order dlsmissing

the valldatmg petition of John Estralla a gandidate for.the party pOSItmn of Male Dlsthct Leader for thQ @8 .
. ‘Ass‘.embly Dlstrlct Part C,in the C|ty and State of New York T ‘

Notloe of Motlon/ ordorto Show Cnuse—Afﬂdavlts—Exmblte SEREEY (R S . !

| Answerlng Afﬂdavlts Exhlblts (Momo)

N ‘."“Roply Affldavlts — Exhlbits (Momo)

Lo Iectlons in the Clty of New York (Board) Purportlng to daslgnate h'm asa candldate Tor the &

| ;'-party posntion of Male Dlstrict Lead@r ﬁor the 68" Assembjy Dlstrlct Part C New York County, |n

',wk",'wtha Clty and State of Naw quk “The Board after due process and consistent w|th Board RUIes S
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B ‘L'petltlpn on July 20 2011 after the three day correctlon penod

e handetten affidavit of eerwce (Court exhiblt one) s’ not ewor‘n to end omlte the terms"“belng

e _‘.\alternatlve sefvice pursuart to: ‘CPLR 3D8;'suth as personal setvice; service by mail, se .
" -.mail or-service by suitable age and dlscretion Ih: thle case petitloner requested only one fdl‘mlbf servioe. o
:‘iwhlch was serV|Ce by mall R ) i

o :I‘Vleil to the petitioner's address ontth‘ewdesignating petition: (’359 Kitzinger affidavit, exhibit D,
- /USPS Tracking # EV 506423947 US) The Board Waiyedﬁthe USPS signature reqoirement 80 |

“t‘he postal package could be left without a signature. The USPS attempted to deli'_ver the notice

on Friday, July 15, 2011, but it was returned marked “undeliverable as addressed.” USPS

. made no attempt to deliver the notice on Monday, July 18, 201-1 On Tueeday, July\19 2011
‘and Wednesday July 20 2011, the USPS attempted dellvery and. Ieft a notuce fOr the petltioner
“(see Kltzlnger affidavit, exhlblt E; USPS com Track and Conflrrn dellvery record see also |

o ‘\"f:petltloners exh|b|t 1, United States F’ostal Service Notlce dated July 20, 2011 tracklng # EV B

.\'506423947 us). Nonetheless petltloner failed to claim the notlce (see Kltzlnger aff' dewt exhiblt

E: USPS com, Track and Conflrm dehvery record on July 30 2011 the notlce was “unclalmed)

The petltloner falled to respond to the Board s notlf oatlon and therefore falled to correct the

\ ‘,-1._.fdeelgnatlng petltlon oover sheet error The Boerd subeequently Invelldated the demgnatung |

The petltnoner pro se flled an order to show cause (OSC) and verlﬂed petitlon

i ‘.( valldatmg proceedlng ) pumuant to’ Election Law 16 102 on July 22, 201 1 seeklng to reveree N e

o \deslgnatad ae the Speolal Electton Part for New York County, on August 1 2011

The petttloner, represented by counsel ﬂled one handwrltten afﬂdawt of eervice The

‘The Court noteeﬂthet in Electldn Caeee ft s oofnmon for
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“ f address].” .In addltlon in the. affidawt elgned by the petltloner he admlts that he s&rved the
‘, \OSC on July 22, 2011 by USPS Express Mail and not first olass mall as requlred by the 0SC. .
The Board opposed the petitioner's valldatlng proceeding and submltted papers in opposmon to
| the verified petltlon on ments to the Court and petitioner (see afﬁdawt of Steven thhman

: J-COunseI to the Board, in opposmon 566 also supporting afflrmation by Assistant Corporatlon

L pounSeI Stephen Kltzlnger) The Board also moved on the recbrd to dlemlss the matterfor ) | o O ,

” ‘f”petltloners lack of personal jurlsdiotlon ae follows: (1) clalmlng that petltioners servlce wolates : |
o CPLR 2103(3) because a party to a proceedlng cannot effect serwoe, and 2) the petltioner d|d
_ ;not serve the vahdating proceedlng |n aocordance with the terms of the OSC The OSC |

o required eerwce by first class mell and petltloner effected. serwce by USPS Overnlght Express

. ‘J“’-_

-the dlsmissal motion On August 2, 2011 the Board served petltloners oounSeI W|th |ts wntten |

,‘ft_‘oppositlon whrch contested servuoe and jurISdICtlon (see Kitzmger Ietter dated Auguet 2 2011 )

o ydates to appear were Auguet 11 15 and 24 2011. In additlon the oourt reached‘ petltl

. 2Pet|t|oner s NBW oouneel stated In a telephone convereatlon wrth the Court that he was taklng )
> the oaSe pro bono "as a favor and oould not change his schedule for: other ceees o SR

‘r
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[* 4]

e proof of servrce had to be flled wrth the Court by 9:30 a. m on Auguet 1 2011 Failure to do Clogl

FRRTN l}or.order of 00urt papere may be eewed l;)y any person not a perfy R Servioe of process by : |

o adJournment 80, that he can appear vtnth counsel. The Court mformed the petit;oner that
| .according to the Rules of the Court, election cases take prrority over other cuvrl ceses and that
| all Eleotlon Matters must be concluded by August 12, 2011 in order to meet. the Appellate
Dlweion First Department deadline for any appeals. Mareover, -the Court noted »thet-thls wes
- _petitloners third request to adjourn this matter, so thle Court could. not acoommodate an
| ‘i ‘adjoumment to August 11 2011 Nonetheless over the objthloh of the Board, thls Court
‘ adjourned the matter to the afternoon for the petitioner to further discuss and negotiate WIth hts _‘ o

- oc)UnseI or glve counsel the opportunrty to appear.
eppeared pro se The petitroner proffered on the record before the Gourt for the flrst tlme. that

_ petttroner proffered no detalls names or epecuflcrty regardmg the serwoe Moreover to date the

P ‘titroner has not offered any other afﬁdavit of service rﬁga"dmg t"”s mﬂﬁer t° the C"””

: \.‘davri‘ts of eervice. and it ehouldrnot be encouraged Thue,__he \Court fmds that m #

AR 7:‘;; rhatter the serwce of proceee by the petltloner hlmeelf is not an |rregular|ty that the OOurt |nﬁ|ts

At the afternoon appearance before this Court on: August 9 2011 the petltloner

he was not alone at. the post offlce when he mailed the OSC on July 22, 2011 HoweVer ; e

Accordmg to the Rules of the Speolal Election’ Mattere fdr New York County, any and all;x

: rounds for dremiesal Pureuant to the Rules the petlttohere supmmed affldavut of eervnee is g

rleks and complloatlone m the lltigatlonw rnctUdmg but not l

d th breach of peac or fa
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[* 5]

dlSCfetlon should dlsregard under CPLR 2001 (cf. Matter of Kandel v State Div: of Humen
nghts 70 AD2d 817 [1st Dept 1979]) Therefore, the Board s motion to dlsmlss pursuant to
CPLR 3211(a) and CPLR 2103 is granted. o

In addition, the method of service orovided forin'an order to snow cause is jurisdictional
|n nature and must be stnctly complied wnth (see Matter of Hennessey v DiCarlo, 21 AD3d 505 - |
[2d Dept 2005] Iv demed 3 NY3d 706 [?_005]) The petltloner faﬁled to. comply Wlth the terms of L
serwoe set forth in the order to show cause Wthh also const|tutes a junsdlctlona| defect (see : oy
Lobo V. Soto 73 AD3d 1135 [2d Dept 2010] Matter of Burke V. Bez/o, 71 ADBd 1317 [3d Dept |
201 0] Matter of Del Villar v. Vek/erells 59 A D, 3d 642 [Zd Dept 2009] Matter of Bruno %
Aokerson, 51 AD2d 10561 [2d Dept 1976] effd 39 NY2d 718 [1976]) Flnally, the petltioners

affndawt of service i not an. afﬁdavut at all. ltis not sworn to and omns the. terms “ belng sworn e

‘l arn not a party to thls actlon am over 18 years of age and reslde\ msértﬂserver's address]“

Qalso defeotive o F l L E .

Aooordlngly, it IS hereby,
12 2911

R ORDERED that respondent Board of Electlons In'the: Clty of New York s motlon to |
g \N_van'*.» "

Check dna- -F'NA’- D'Q_ oIt
Clwck if: apprpprlatﬂ O’

R
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