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8lJPREME COURT QF THE STATE OF NEW YORK - NEW YORK COUNW 
I 

PR~SENT: , L, woo TEN PART 7 
Justloe 

In the Mattsr of the Application of 
JOHN ESTRELLA, 

Petltioner, INDEX NO. 108483/201 I 

-Against- MOTION SEQ. NO. 001 ~ 

BOARD OF ELECTIONS IN THE CITY OF 
NEW YORK, 

kespondent. F I L E D  
an ordqr, pukuant to Article 16 of the Election 

Law to dtrqlare the validity of a daslgnatlng 
petltlon purportlng tg deblgnate the seld Respondent 
John Estrella, a candldate for the party paaltlon 
of Male Dlstrfct Leader for the 88* Assembly District, 
New verb Stata 1n.ths Democratlc Primary E l d o n  

Au8 12 2011 

YQRK 
I 'to be held on September 13,2QY1. COUNn W P ~ R ~  OFFICE 

Nbtloo of Mqtlonl Orqlertp Show Cauee - Affldavlts - Exhlblte ,.. 

Answsrlng AfFidavlta - Elxhlblts (Memo) 

Reply Affldavltg - ErhlMts (Memo) , ,  I , , , , I ,  , ,  , , ,  , , , , , ,  
b 1 1  

'ha fbllwlwing papers, numbered 
the vaJidQtiPg petltlnn sf John Es 
Assembly pistrlct, part C, in the 

i e r i  read 'on Vis motion by reSt5qde 
a oandidate for the party pa9itibv of Male Djstiict Leader for t 
d State of Vew York. 

or B an dder dismissing 

2.3 
b ' "  , , 1 ,  

f 

On July 13, 201'1 , the petitioner fi 

Elections in thd city of New York (Bo&) pclrportipg to 

he Board, after due 

Board sent a defect and cure notice Qy U 
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Mail ta the petitioner’s address an the designating petitidn (sias Kitzinger affidavit, axhibit D, 

USPS Tracking # EV 506423947 US), The Board waived the USPS siqnaturq requirement so 

the pbstal package cauld be left without a signature. The USPS attempted to deliver the notice 

on Friday, July 15, 201 1 , but it was returned marked “undeliverable 8s addrewed.” USPS 

made no attempt to deliver the notice on Monday, July 18, 201 1 On Tuesday, July 19, 201 1 

end Wednesday, July 70, 201 1, the USPS attempted delivarj,and,lsfi a notiqe for the patitbnbr 

(See Kitzinger affidavit, exhibit E; CISPS.com, Track and Cbnfirm delivery record; sep h/sP 

’ petitioner’s exhibit I , United States Postal Service Notiqe, dated July 20, 201 1 , tracking # PV 

606423947 US). Nonbthelgss petitioner failed to claim the notiw (see Vitziqger effidavit, exhibit 

E; UXPS.com, Track and Confirm ddiveG rewrd gn July 30, 201 1, the Wllce we6 “wddlmgd’), 

The petitioner failed to respond to the Board’s 00 

dq6ignating petition aover sheet drror. 

I 

atiw and therefore failed tq c 

Bodrdwbsetluevtly Invalidate’d the designating 

petitiQn on July 20, 201 I , aftgr the three-day correction period. 

The petitioner, pro $e, filed a rder to show cau$e (OSC) and verined petitim 

ction Law 16-102 gn July 22, 20 

nating petitian. T 

an option for service, which sh 

e case wqs returnable and cornp1gteq.i on ob bgfora July 22, 20 

designatad 3s the 8pecial EIWWVI Pqrt for, New York Goumty, on August 

The petitionerr, (represented by counsel, filed one hgndwrittgn affldavi! of slaWice. Thg 

hrSl?dWrittan affidWit OF service ( C ~ u r t  exhibit one) Is nat 8 
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address].” In addition, irr the affidavit Signed by the petitioner, he admits that he, served the 

Q$C on July 22, 201 1 by USP$ Express Mail and not first o l a ~ s  mail, as reqvired by the OSC. 

The Board opposed the petitioner’s validating proceeding and submitted paperg in opposition to 

thq verified petition on merits, to the Court and petitioner (see affiddvit of Steven Rlchman, 

Cdunsel to the Board, In oppositiqn; See also supporting affirmation by Assistant Corporation 

G@J-@I$I $taphen Kitzinger). The Board alsa moved on the recdrd to dismiss the Matter for 

petitioner’s Iqck Pf personal jurisdictiop ha follows: (1 ) claiming that petitibner’s Service violates 

CPLR 21 03(a) because a party to a prgcesdlng cannot effect servicq; and (2) the petitioner did 

not stme the validating proceeding in aocordance with the terms of the OSC, Tho 0% 

I 

I 
uirgd service by first class mail and pqtitioner effected service by U 

Mail. 
\ 

The matter was adjburned tg August 3, 201 1 , at the 

th$t’h$ had an opportunity to congider the Board’s pa 

dismissal rnotiop. On Awguat 2, 291 1, the Board served petitio 

opposition, which csntested servia 

n AUguGt 3, 2011 petitiori eared pro se add request 

w,msel w m  engaged in a Fmi ly  Court; matter in Westch 

tated in a letter to the Cowb,-teqeived by fax 

11, ;IS @nd 24, 2011. In 

11 , 201 1 .‘ In light pf t t b ,  p 

d not change his gchedule for other cwses. 
I 
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adjournment so that he can appear with counsel. The Cwtt  informed the petitianer that 

according to the Rules of the Court, election cases take priority wer pther civil cqgas, and that 

all Election Matters must be concluded by August 12, 201 1 in order to meet the Appellatd 

Division, First Department deadline for any appeals. Mareover, the Gburt noted that this was 

petitioner's third request to adjclurn this matter, so thia Court could not acoornmadate an 

adjournment to AvgW 11, 201 1. Nonetheless, over the othjeCtiph of the Botdrd, th18 CbuH 

adjout'ned the matter tg the afternoon for the petitioner to furtlwr discuss and negotiate with hls 

oohn881 or give counsel the opportunity to appear. 

At the afternoor) appeatanm before this Court on August 9, 201 1 , the petitionet 

qppeared pro sa, The petitigner proffered on the record before the Court, far the first time, that 

he was not alone at the post office when hg mailed the d$C ~ r )  July 22, 201 I, However, ' 

1 ,  

petltioner proffered no dstfiils, nam& or specificity regatdind 'ths'Service. Moreokr, 'to dateitthe 

Itiqnet has not Offered any other affidavit of service regayding this matter to t 

I According to the Rules of the Special Election Mitttw$ for New York do 

service had to be filed with the Court by 9t30 a.m. on 

diomiGsal, Purqusnt to the Rules, the petitloner 

6 fwe. CPLk 21 05 (g).ptovides that "Except where otherdiea p 

st 1 , 201 1. Failure to do so 

rder of bourt, papers may be s&ed by any persqn not 

himself is a jurisdictional de pf, rendering tho aqtlp 

In v. Thomas, 70 AD2d 61 1 [ I s  

(Qelware), 226 AQ26 507 [ad 

me end nWrq gf the p r p W  

ept 19801 affd 51 

1 

wsrvice, arld it 6 atbe en'cayragsd. 'Thus 

tho, ssrvjce of prmess by the petitioner himsglf is n 
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discretion, should disregard under CPLR 2001 (cf Matter of Ksndd y Sfete Plv. of Hc~man 

Rights, 70 AD2d 817 [ Ist  Dept 19791). Therefore, the Board's motign ta dismiss pureuant t4 

CPLR 321 I (a) and CPLR 21 03 is granted. 

I 

In addition, the method of gervice provided for in an order to ahaw cause is jurisdictional , 

in nature and must be strictly complied with (see Matter ofHenness6y v DiCarlo, 21 AD3d SO5 

[Zd bept 20063 / i /  denied 3 NY3d 706 [2005]). The petitiqner fallad to comply with the term6 of , 

iae $et forth in the order to show cause, which 8180 con+tihJt$g a jurigdictional ddfect (S89  

Lab0 v, Sbfo, 73 AD3d 1 I 35  [2d Dspt 20141; Matter of Burke v. btazio, 71 AD3d 1317 [ad Dept 

1 01; Matter of Pel W a r  v. Vekiardis, $9 A. D,$d 642 [2d Dept 20091; Matter of EIrwo v 

Ackprson, 51 AD2d I051 [&i Dept 1g76] affd 39 NY2d 718 [1976]). Finally, the petitloner'$ 

'davit of service is not an amdavit iat all. It is e ~ t  sworn 50 and 

am nQt a party to this action, am ovpr 18 ygarg o 
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