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DECISION & JUIIGMENT 
For a Judgment pursuant to Adicle 78 
of the Civil Practice Law and Rules 

For petitioner: 
Stewart Lee Karlin, Esq. 
9 Murray Street, Suite 4W 
New York, NY 10007 
212-732-9450 

For respondents: 
Gail M. Mulligan, ACC 
Michael A. Cardozo 
Corporation Counscl 
100 Church Street 
New Y ork, NY 10007 
212-788-8685 

By notice of petition dated Septcmber 13, 20 10, petitioner brings this Article 78 

proceeding seeking an order declaring that respondents' failure to providc her with a section 75 

hearing was arbitrary and capricious and compelling them to provide sainc. 

By notice of cross-motion dated October 28, 2010, respondents move pursuant to CPLR 

7804(i) and 321 l(a)(7) for an order disniissing the petition. Petitioner opposcs. 

By notice of cross-motion dated May 23, 201 1, petitioner moms pursuant to CPLR 

3025(a) for an order granting leave to amend the petition. Respondents oppose. 
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1. FACTUAL RACKGRWN D 

Pctitioner was employed by respondent Ncw York City Huinaii Resources Administration 

(HRA) as an Associate Job Opportunity Specialist for over 15 years. (Pet.). Pursuimt to section 

75 of the Civil Scrvice Law, HKA preferred 15 cliarges against hcr, alleging that sometime 

between August 2007 and October 2008 slic renled an apartment to uiie of her clients and hired 

him as a handyman, failed to disclose same to her supervisor, obtained confidential information 

~ 

about him that she used lor personal benefit, negotiated and accepted shelter allowaiice checks 

~ 

issued to her on the client’s behalf, and was arrested on September 28, 2008 f i x  illegally evicting 

him. (Pel., Exh. A). In doing so, petitioner violated multiple sections of €-IRA’S Code o l  

Conduct, Conl:dcntiality Policy, arid Procedure, sections 1 - 13(a) and 2604(b)(2) and (4) of the 

Ncw York City Charter, and Penal Law $ $  145.25 aid 120.20. (Id.). 

011 April 30, 20 10, petitioner and respondents signed a stipulation of settlement whereby 

they agreed as follows: 

[petitioner] agrees to resign in scttlemeiit of cliarges referenced above effective 5/14/10. 
If [petitioner] fails to resign by said date she will be deemed terminated effective 5/14/10. 
[Respondents] agree[ J to a neutral reference to non-[Clity employment inquiries. 

(Id., Exh. S). They also a p e d  to “resolve this matter” a i d  not appeal it “at law or equity” and 

“that thc agreement is final and binding.” (Id.), 

As petitioner did not resign by May 14, 2010, she was deemed terminated. (Pet.). No 

section 75 hearing was held despite petitioner’s repeated requests for one. ( Id) .  

By affidavit dated November 23, 201 0, petitioncr states that she “had no significant 

performancc issues” belore thc charges wcre prelerrcd against hcr, that she does iiot believc she 

violatcd any policy in rcnting the apartment to her client, that she understood the stipulation at 
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signiiig to mean that she would have the riglit to a hearing if she was deemed terminated., and that 

she would never sign ail agreement terminating “her lil‘etinie career with [ ] HJIA unless there 

was a sipificant monetay settleineiit.” 

TI. PER‘TTNENT PKOCEDURAT, BACKGROUND 

On September 27, 201 0, pctitioner served respondcnts with the instant petition (Pet.), and 

on Octobcr 29, 2010, respondents served petitioner with their cross-motion to dismiss it (Notice 

of Cross-Motion). 

On May 23, 2010, petitioner served respondcnts with a cross-motion to m e n d  her 

petition to include the following paragraph: 

In addition, tlic purported settlement agreement was not knowingly and voluntarily 
entered into and was a product of extraordinary duress. Petitioner had no time to 
contemplate whether to sign the agrecment and was under extraordinary pressure to sign 
the agreement. 

(Notice of Cross-Motion to Amend, Exh. A). 

111, CROSS-MOlION TQ AMEND 

A. Contention? 

Petitioner conteiids that she should be granted leave to arneiid her petition, as rcspondeiits 

would not be prejudiced thereby. (Aflinnation of Stewart Lee Karlin, Esq., dated May 23, 201 1). 

In opposition, respondents argue that petitioner’s amendment is futile, as thc record, which 

shows that petitioner was represented by counscl at the signing, belies her contention that she 

was under duress, and the amended petition therefore fails to state a cause of action. 

(Affirmation of Gail M. Mulligan, ACC, in Opposition, dated May 26,201 1). 
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13. Analysis 

CPLR 3025(b) providcs that “[a] party inay amend his plcading, or supplemcnt it by 

setting forth additional or subsequent lransactions or occurrences, at anytinie by leavc of court or 

by stipulation of all parties. Lcave shall bc freely giveii upon such terms as may be just, 

including the granting of costs and continuances.” It is well scttled that lcave to ainend pleadings 

under this section should be libcrally grmtcd unless the amendment plainly lacks merit or would 

prcjudice or surprise the othcr parties. (MBIA Inns. C’orp. v Greystone & C‘o., 74 AD3d 499, 499 

[ 1 ’’ Dept 20 lo]). 

A viablc claim of duress rcquires a showing of both “( 1) a wronghl threat and 

(2) preclusion ofthe exercise of free will.” (Duane Morris LLY 17 Astor Holdings Inc., 61 AD3d 

4 18,4 19 1 ’‘ Dept 20091). A thrcat to do that which onc has a legal right to do does not 

constitute duress. (Mudcy v Carman, 5 1 AD3( 985, 987 [2d Dept 20081; 767 Third Avc. LLC v 

Orix Cupilal Mi%., ILC, 26 AD3d 2 16, 21 8 [ St Dept 20061; Fred Ehrlich, P. C, v Tullo, 274 

AD2d 303, 304 [ I s t  Dept 20001). 

Herc, petitioner’s ameiidcd petition contains no assertion that respoiidcnts threatciied her 

or that she could not exercise free will in deciding whether to sign thc stipulation. Eveii if 

petitioncr “was under extraordinary pressurc to the sign the agreement” due to respoiidcnts threat 

to continue with a scction 75 hearing or tenninatc her after a hearing, such threats do not 

constitute duress. (CJ Fuilluce v Port Au/h. ofNew York & New .Jersey, 130 AD2d 34 [ 1” Dept 

19871 [no duress where employer threatened to lerminate eniployec before agreement was 

signed, as cmployer had right to do so pursuant to Port Authority procedures]; Hopkins v 

Governalc., 222 AD2d 435 [2d Dept 1995 I [no duress where employer threatciied to bring 
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disciplinary charges beforc agreement signed, as employer had right to do so]). Moreover, 

petitioner was reprcsented by counsel and licr recent claini of duress is fatally conclusory. 

IV. PJ.;l’ITION AND CROSS-MOTION ’1’0 DISMISS 

A. Conlentions 

Pctitioner claiins that respondents’ failure to providc her with a section 75 hearing was 

arbitrary and capricious, as she s i p e d  the stipulation on the understanding that she would be 

terminated and entitled to a hearing if she did not resign. (Pet.). In any event, assuming that her 

actions violated 11KA policy, she maintains that termination constitutcs an excessive penalty. 

(Id. ) , 

In opposition, and in support of their cross motion, respondcnts argue that petitioner 

waived licr right to a hcaring in signing the stipulation evcn though it does not contain an exprcss 

waiver, as it providcs that the parties agreed to LLresolve the matter” in signing it and that it is 

“final and binding,” and its plain language does not aiTord petitioner the right to a hearing upon 

termination. (Mern. of Law in Support oi‘Respondents’ Cross-Motion, dated Oct. 28,20 10). 

They also deny that termination constitutes an excessive penally. (Id.). 

In reply, and in opposition to respondents’ cross-motion, petitioner allcges that 

respondents misapprehend her claims, as she, too, is seeking to enforcc the stipulation’s plain 

languagc, which contains no provision that she waive hcr right to a section 75 hearing. 

Moreover, she claims that the provision setting forth that termination would settle the charges 

was “deliberately omitted” lrom the stipulation, as she would never have agrecd to termination, 

the worst penalty she could havc faced had she continued to participate in section 75 discipliiiary 

procedures. (Affrination of Stewart Lee Karlin, Esq., in Opposition, dated Nov. 29, 2010). And 
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petitioner maintains that this is an excessive pciialty in light of the charitable iiature olher 

actions. (Tu‘).  

In sur-reply, and in lurthcr support oi‘tlieir cross-motion, respondcnts claim that the 

stipulation must bc enforced, as pctitioner providcs no p o o l  that she sigiicd it involuntarily or 

that its terms are unclcar and ainbjguous. (Alllrination of Gail M. Mulligan, ACC, in Reply, 

dated Dec. 2, 201 0) .  

B. Aiialvsis 

1.  Enforceability of stigplation 

Pursuant lo section 75 of the Civil Scrvjce Law, a permanent civil service employee is 

cntitled to a hearing bcfore being removed or sub-iectcd to my disciplinary pcnalty for 

incompetence or misconduct. However, she may waive this right if shc does so knowingly and 

voluntarily and her “waiver scrves as consideration for the curtailment of pending disciplinary 

proceedings.” (Winkler 1’ Kingston I-lous. Aznth., 259 AD2d 819, 820-21 [3d Dept 19991; 

Whitcheud v State qf‘N. I: Dept. ojMwtul Hygiene, 71 AD2d 653,653 [2d Dept 1979l). 

When determining whether “a voluntary waiver ofrights has occurrcd, the focus is ‘upon 

the existence of a bona fide agreement by which the employce receivcd a desired beneGt in return 

for the waiver, the coinplcte absence of durcss, coercion, or bad Faith and the open and knowing 

naturc of the waiver’s exccution.”’ (Nubors v Town oj‘Somers, 72 AD3d 769 [2d Dcpt 20101). 

Absent proof that a waiver was not knowiiig or voluntary, “it may not be assumed that an 

employee would refuse to waive rights ii‘he or she wcre aware of the rights bcing waived.” 

(Whitehead, 71 AD2d at 653). 

Here, petitioner agreed that the stipulation, which required both that she resign by May 
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14, 2010 or bc tcrniinated, and that respondents provide her with ncutral refercnces to nowcity 

employers, was thc “final and  binding” nicans of “resolv[iiig] the matter.” Although it does not 

provide that the charges would be settlcd upon petitioner bcing deemed terminated or that 

petitioner waived her right to a hearing, thcsc terms need not bc included i i i  the agreenicnt in 

ordcr for it to be final. Wcre petitioner able to invoke her right to a hearing after being 

terminated, thc stipulation would have no elfect, and the parties would be in the same position as 

if it had nevcr been executed. 

Petitioner’s denial of having waived her right to a hearing 011 the ground that shc would 

not have agrced to termination is unpersuasive, as in cxchange for thc waiver, thc disciplinary 

proceedings against her were suspended and she was given a choice between resigning or being 

deemed terminated; respondents’ agreeinelit to provide her with neutral refercnces constitutes an 

additional incentive. Moreover, had a scction 75 hearing becn held, petitioner would have had 

no choicc as to if and how her cmployment would end and the typc of reference respondents 

would provide. That petitioner would have refiiscd to waive this right may not be assumed in 

these circumstances. (See Whiteheud, 71 AD2d at 653 [no showing that waiver was neither 

knowing nor voluntary despite iio express waiver in agreement, as petitioner providcd no proof 

thereoil). 

2. Arbitrarv and capriciom 

Judicial rcview of an administrative agency’s decision is limited to whether the dccision 

“was made in violation of lawful procedure, was affected by an error of law or was arbitrary or 

capricious or an abuse of discretion, including abusc of discretion as to the measurc or mode of 

penalty or discipline imposed.” (CPLR 7803 [ 3 ] ) .  In evaluating whethcr an administrative 
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agency’s detcrniination is arbitrary 01. capricious, courts consider whether thc determination “is 

without sound basis in reason and . . . without regard to the facts.” (Mcittcr of Pel1 I ’  Bd. qfEd2~c. 

qf’Union Free School Dist. No. I qf Towns qf Scarsdde & Murnaroneck, Westchestel. Counly, 34 

NY2d 222, 23 1 11 9741; MLitter of Kenton Assoc., /,td v Div. nf‘llous. C !  C’ommunify Renewal, 

225 AD2d 349, 349 11 ’‘ Dept 19961). 

As pelitioner waived her right to a hcaring by signing the stipulation (szlpra, W.B. 1 .), and 

as it is enlorceable, final, and binding, respondents’ rcfusal to hold a hcaring caiiuot be found 

arbitrary or capricious. 

3, Excessive penalty 

The standard for reviewing a penalty imposed after a hearing held pursuant to Civil 

Service Law 5 75 is wlicther the punishment imposed “is so disproportionate to the offense, i n  

the light of all the circumstances, as to be shocking to one’s sense of failmess.” (Matter. ofPel1, 

34 NY2d at 233). 

Although the charges were settlcd by the stipulation, were petitioner’s tcrmination to be 

considered a penalty imposed by respondents, it has not been shown to be disproporlionate to her 

offenses, as petitioner violated HRA policy and the Penal Law in cxploiting her professional 

relationship with the client for personal benefit, failing to disclose this conflict of interest to her 

supervisor, and endangering the client by illegally cvicting him. (Cf Nahors, 72 AD3d 769 

[termination not shocking to one’s scnse of fairness whcrc petitioner guilty of misconduct in 

misrepresenting employment status with municipality to receive unemployment benefits]; 

Sn,rsone v New York State Thruway Auth., 1 89 AD2d 86 [3d Dept 19931 [termination not 

shocking to one’s scnse of fairness wherc petitioner guilty of tampering with toll rccords for 
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personal f h n c i a l  benefit]; I’limie I) H z m 7 0 ,  172 AD2d 8 1 [3d Dcpt 1991 1 [tennination not 

shocking to one’s sense of fairness where petitioner guilty of failing to follow orders “concerning 

adniinistrativc and organizational functions” I). 

V. CONCLUSION 

Accordingly, it is hereby 

ADJUDGED, that petitioner’s cross-motion to amend the petition is dcnied; and il is 

further 

ADJUDGED, that the petition lor an order vacating thc award is denied; it is further 

ADJUDGED, that respondents’ cross-motion for an ordcr dismissing thc petition is 

granted to the extent that the petition is denied and the proceeding is dismissed, with costs and 

disbusseinents to respondents. 

ENTER: 

/%, 
Barbara .laP SC 

DATED: August 1 1, 201 I J,S.G 

UNFILED JUDGMENT 
This judgment has not been entered by the m m  
and notice of entry cannot be served b a d  - W d d  
obtain entry, counsel or authonzd 
aepear in person at the JudgtTld w k  ‘m 

New York, New Ynrk 

AUG 1 1 2011 
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