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Michael G. Walsh, Esq. 
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Esseks, Hefter & Angel, LLP. 
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PO Box 279 
Riverhead, NY 11901 

OI’Brien & O’Brien, LLP. 
1136 Smithtown Blvd. 
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The following named papers have been read on this motion: 
Order  to Show Cause/Notice of Motion/ Notice of Petition 
Cross-Motion - 
Answering Affidavits x 
Replying Affidavits X 

- 
- X 

- - 
In this Article 78 proceeding the petitioners seek a jiidgment annulling and reversing a 

determination by the respondent Town of Southampton Planiiin~ Board, dated September 10,2009, 
which granted an application by the respondent Vanderbilt Nursery General Contracting COT. for 
a modification of construction permit. subject to certain conditions. 

The petitioners, Joseph Mantello, Jon Robin Baitz, Saul Rifkin, Iva Ritkin, Ken Oliii, Patricia 
Wcttig and Four Quartet Trust, are the abutting laiildowners to the south o f a  parcel of real property 
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owned by respondent Vaiiderbilt Nursery General Contracting Coi-p. (Vanderbilt), which is located 
at the intersection of Windmill Lane and Haygrourtd Road and is known as 18 1 Hayground Road, 
Bridgehanipton, New York. Tlie subject parcel is a 4.8 acre agricultural reserve area situated in the 
CR-40 Country Residence Zoning District, Agricultural Overlay District. It was created as part of 
the subdivision approval of its former owner, Rose Anne Foster (Foster), and by a grant of 
agricultural easement dated JUIY 20, 200 1 from Foster to tlie Town of Southampton (Town). 

The restrictions in tlie grant of agricultural easement included use oftlie agricultural reserve 
for farming operations and activities, tlie use of fkrm vehicles and equipment in connection with 
such activities, to promote and enhance agricultural production for comnierclal purposes of 
horticultural specialties including nursery stock, ornamental shrubs, and oriiameiital trees and 
flowers. In addition, tlie grant of agricultural easement required that there be no regrading and that 
no topsoil, loam, sand, stone, gravel, rock or mineral be excavated or removed, and that the premises 
be free of all signs, billboards or other forms of visual advertisement except for one farm 
identification sign not to exceed 20 square feet. The grant of agricultural easement also allowed the 
construction of agricultural accessory buildings or structures deemed reasonably necessary for m e  
of the property for bona fide agricultural production subject to the approval ofthe Planning Board. 
The grant of agricultural easement also provided that tlie grantee would have the continuing right 
to inspect the property to monitor compliance with the easement conditions. 

Prior to selling the agricultural reserve, Foster executed a Declaration of Covenants and 
Restrictions dated April 20, 2004 and filed on R4ay 24, 2004, adding the restrictions that a.ny 
agricultural building or structure on the agricultural reserve had to be constructed at least 1,000 feet 
east of the front property line on Windmill Lane measured froin the southerly property line and t’hat 
any entrance or exit to the agricultural reserve had to be from the north side of the lot along 
IHayground Road. Foster deeded the agricultural reserve to Vanderbilt on June 15, 2004. 

Vanderbilt subsequently applied to tlie Planning Board of tlie Town of Southampi on 
(Planning Board) for site plan approval aiid a constniction permit to build a 5,000 square f6ot 
agricultural building and associated parking on the property. On July 28, 2005, tlie Planning Board 
approved, with certain conditions, Vanderbilt’s ;ipplication. Said conditions included tliat no 
landscaping and horticultural services be operated from tlie site, no topsoil be removed but that 
topsoil could be retained and distributed around the exterior of tlie proposed building or on the site 
as necessary, aiid that the site plan be amended to indicate drainage calculations for the building and 
other impervious surfaces and associated structures subject to tlie review and approval of the Town 
Engineer. Tlie construction permit was issued on J ~ l y  2 1 ,  2005. 

By order dated October 4, 2006 (Emerson, ,I.), the Court denied thc petition in a proceeding 
entitled Joseph Mantello, Jon Robin Baitz, Saul Rifkin, and Iva Rifkiii, ixtitionei-s, against Den& 
Finnerty, Chairman, E. Blair McCaslin, Lawrence Toler, John J. Blaney. Jaqui Lofaro, Alma 
Hynian, and George Skidniore, Constititting tlie Planniii~~ Board of the Town of Southamliton 
Vanderbilt Nurseries General Contracting Coi-p., respondents, under Index No. 05-20339 (the 2005 
action) for a judgment pursuant to CPLR Article 78 annulling tlie July 28, 2005 determination ofthe 
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Planning Board. The Court found that the determination was not arbitrary, capricious or an abuse 
of discretion and that Vanderbilt had produced substantial evidence that a 5,000 square foot 
agricultural building was necessary for housing all aspects of Vanderbilt’s proposed plant nursery 
business. Vanderbilt completed construction of tlie agricultural building in  December 2006. 

The Town of Southampton conducted a site inspection on December 2 1, 2006 which 
disclosed numerous deviations from the site plan that was approved by the Planning Board and that 
needed correction prior to the issuance of a certificate of occupancy for the agricultural building. 
Then, on December 29,2006, the Town of Southampton issued a stop work order on the ground that 
the building was not proceeding in conformity with :site plans and specifications filed with the Town. 

On June 22,2007 Joseph Mantello (Mantel ,o), Jon Robin Baitz (Baitz), Saul and Iva Rikin 
(the Rifkins), Ken Olin (Olin), and Patricia Wettig (Wettig) served the Town with notice pursuant 
to Town Law $ 268 (2) demanding that the Town institute appropriate action or proceeding to 
prevent the unlawful construction, use, maintenance and occupancy of the agricultural building. The 
ChiefBuiIding Inspector for the Town issued a notice ofviolation to Vanderbilt on August 23,2007 
for occupying the building without a certificate of occupancy and for violating the site plan 
approvals and conditions. Mantello, Baitz, the Rifltins, Olin and Wettig subsequently commenced 
an action entitled Joseph Mantello, Jon Robin Baitz, Saul Rifkin, Iva Rifkin, Ken Olin and Patricia 
Wettig;, plaintiffs, against Vanderbilt Nursery General Contracting - Corn. and “John Doe” 1 - 12 and 
“Jane Doe 1-2”. defendants, under Index No. 07-24.338 (the 2007 action). The plaintiffs alleged that 
the agricultural building was built with, among other things, windows, doors, lighting, signage, 
drainage and grading that did not conform to the sit? plan approved by the Planning Board in 20015. 
In addition, the plaintiffs alleged that the building was not being used for “bona fide agricultural 
production” in violation of the agricultural easement and that the non-agricultural use and non- 
conforming building construction created a nuisance. 

Vanderbilt applied on October 23, 2007 to the Planning Board to modify the construction 
perniit issued on JUIY 21, 2005 to permit aniendments to the original site plan to reflect as-built 
conditions on the property. The site plan amendments with respect to the agricultural building 
consisted of five overhead doors on the north side (clewtion, windows on the south side elevation, 
doors and windows on the west side elevation, and a 3.2 feet higher concrete slab foundation than 
the 36 foot elevation approved in 2005 for a total building height of 19 feet and 6 inches. The other 
site plan amendments included the installation of a sign at the site entrance, an entrance gate, and 
;I deer fence surrounding the property. The PlanninS Board classified tlie project as a Type I1 action 
under the State Environmental Quality Review Act (SEQRA), and that no further review was 
required under SEQRA. 

By order dated October 4, 2008 this Court ibEmerson, J.) granted a motion by the plaintiffs 
in the 2007 action for a preliminary injunction to the extent of enjoining Vanderbilt from occupying 
the agricultural building without a certificate of occupancy and using the preniises for any purpose 
other than as a plant nursery. 

Public hearings on Vanderbilt’s application for inodification ofthe construction permit were 
held on February 12,2009, May 28, 2009, and Junl: 1 1, 2009. The attorney for the petitioners and 
some of the petitioners and their neighbors attended the hearings and voiced complaints concerning 
tlie use ofthe property and tlie building, the looming height of the building, and lights t’looding from 
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its windows into their residences. Kristen Farrell, Vanderbilt’s vice president, stated at the May 28, 
2009 public hearing that Vanderbilt was incorporated in 1995 and preceded Farrell Building 
Company aiid that the iiurseiy was an independent entity which at times might serve tlie needs of 
the building company by providing nursery stock for landscaping. She also stated that there is a 
restriction on the building’s lights so that they cannot be on after 5 p.111. without an electrician. At 
tlie June 1 1 ,  2009 public hearing Vanderbilt’s excavating contractor, Butch Payne, stated that 110 fill 
was brought in to the site and Michael Hemmer, a land surveyor, spoke on behalf ofthe petitioners 
stating that tlie building could be built as originally approved, without the “as built” elevation of the 
concrete slab. 

John J. Condon, P.E. ofCondon Engineering, P.C. subniitted letters dated February 1 1,2009 
to tlie Planning Board indicating that his company was retained by Vanderbilt to prepare site plans 
including grading and drainage plans and explaining that during construction the finished floor of 
the building was set at a higher elevation during a cut-and-fill operation to avoid the need to 
excavate the area under and in the vicinity of the building. He added that the property slopes 
severely and that unfortunately, the revised plal-is were not filed with the Town as required. 
According to Mr. Condon, decreasing the finished Iloor elevation from 39.2 to 36 feet would require 
tlie removal of approximately 2,200 cubic yards of soil from tlie property, which is prohibited by 
covenant, and the total estimated cost of lowering the finished floor elevation was $342,000.00. A 
iiienio dated July 16,2008 from John La Rosa, P.E., Assistant Town Engineer, to the Planning Board 
indicated that he had reviewed the amended site plan for Vanderbilt dated June 14, 2008 prepared 
by Condon Engineering, P.C. and found that it satisfactorily addressed the grading, drainage, and 
storm water management issues and that he recommended engineering approval. Joseph Farrell, 
owner of Farrell Building Company, submitted a letter dated February 13, 2009 to tlie Planning 
Board in response to the public hearing comments on the lighting of the building and represented 
to the Planning Board that he would “cause the electricians to place a control upon the electric 
system (to the extent that tlie Town Code allows) t o  insure that lights will not be on after 6:OO p m .  
cach day.” 

By adopted resolution decision dated September 10,2009 and filed on September 16,2009, 
the Planning Board granted the modified construction permit subject to the original July 2 1 ,  2005 
conditions and new supplemental conditions. The Planning Board made the following findings i n  
reaching its decision, i.e., that the site was planted with nursery stock in  the western portion of tlie 
lot and tlie eastern portion oftlie lot was fallow, that Vanderbilt had offered to agree to an inspection 
process by which the Planning Board could be assured that the use associated with the 5000 square 
foot building was and would continue to be bona fide agricultural production, and that tlie Planning 
Board would require an Inspection Agreement to be submitted as a condition of approval andl to 
further ensure compliance with the agricultural reserve, and the area of outdoor storage would be 
limited to the parking area to the north of the builcling aiid not within 50 feet of tlie south property 
line. Other findings by the Planning Board included that tlie changes to tlie building elevations, 
including changes to the overhead doors and the doors on the north and u w t  elevations, based on 
comments from tlie Architectural Review Board, were acceptable, and that tlie change to tlie 
building elevation 011 tlie south side to include windows were acceptable subject to limiting li,ght 
trespass from the windows by incorporating a window treatment for 90 percent or more light 
blockage from inside out. 

Notably, tlie Planning Board reviewed tlie additional height of3.2 feet for tlie foundation of 
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tlie agricultural building and found that the additional height was acceptable as the total height of 
the building is 19 feet 6 inches, which is less than the maximum height requirement of32 feet of the 
underlying CR-40 Zoning District. Also, the Planning Board found that to mitigate the windows 
and the additional height of the building that seven Leyland Cypress trees a minimum of 10 feet tall 
and spaced 20 feet apart would be planted immediately south of tlie existing building. The sole 
negative finding of the Planning Board concerned the location of the sign, that it did not conform 
to the 20 foot setback from the front of the property line or the corner clearance, and the Planning 
Board directed that the sign be removed. The Planiiiiig Board indicated that public comments from 
the hearings and the written comment period and comments from interested agencies and 
departments to which the Planning Board had referred the application were noted i n  the Planning 
Board’s Staff Report of September 10, 2009. 

The petitioners commenced the instant Article 78 proceeding challenging tlie resolution 
dated September 10, 2009 adopted by the respondent Planning Board granting the application for 
a modification of constniction permit. The verified petition was filed on October 14, 2009. 

On January 20, 20 10 Vanderbilt and the Town entered into an agreement giving the Chief 
Building Inspector or his designee the right to inspect the building and premises for a five year 
period from the date of issuance of a permanent certificate of occupancy. The permanent certificate 
of occupancy was issued on April 12, 2010. 

By order dated September 7’20 10 (Emerson, J.), this Court granted the motion by Vanderbilt 
for summary judgment dismissing the 2007 action. The Court found that the defendants established, 
prima facie, that the agricultural building and the premises were now conforming and were being 
used for “bona fide agricultural production.” In addition, the Court found the plaintiffs’ allegations 
that tlie premises were still not being used as a plant nursery to be unsubstantiated. Notably, Ihe 
Court also determined that Vanderbilt presented evidence before the Planning Board that it intends 
to use the premises to grow nursery stock. The Court indicated that the Town now has the right to 
inspect the building and premises to ensure that they are being used for “bona fide agricultural 
production.” The Court added that the fact that Vanderbilt’s owner, Joseph Farrell, is also a 
dcveloper does not permit speculation that the premises will be used for purposes prohibited by the 
Town Code and the agricultural easement. Based on this determination, the preliminary illjunction 
was vacated. 

The petitioners in the instant proceeding allege that the agricirltural reserve and building 
continue to be uscd as a building contractor’s shop and office by Vanderbilt and its owner, Joseph 
Farrell. Jr. of Farrell Building Company, and a cominercial catering equipment warehouse in 
contravention of the Town Code and that the Planning Board failed to consider Vanderbilt’s illegal 
use and blatant violations of the Town Zoning Code and tlie agricultural reserve easement. The 
petitioners note that the Farrell Building Company’s business offices are located one mile from the 
agricultural reserve and that the Vanderbilt Nursery sign displays Fan-ell Building Company‘s 
telephone number. In addition, tlie petitioners assert that Vanderbilt deposited large amounts of till 
on the site, substantially re-graded and manipulated the elevations at the site, constnrcted the 
building at a height greater than approved by the Planning Board, constructed the building with 
windows and doors in locations that were not approved by the Planning Board, installed a 
commercial sign in violation of the Planning Board’s approval, and installed an illegal fence and 
security gate that was not approved. They also allege that Vanderbilt manipulated the location of 
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the building by causing a private Covenant and Restriction to be recorded on May 24, 2004 prior 
to Vanderbilt’s purchase of the agricultural reserve and, in  effect, amended tlie agricultural resei’ve 
easement by defining a building envelope and divesting the Platitling Board of any discretion in the 
building site. The petitioners further assert that t1ie.y have a clear view of the offending building and 
continue to be damaged by Vanderbilt’s activities of regrading causing flooding problems, by the 
mass ofthe building which now looms over the petitioners’ properties, and by the noise and dust of 
the construction vehicles constantly parking at the site. The petitioners argue that the granting, of 
the site plaii/constniction permit modification approval by the Planning Board was not supported 
by the facts, was illegal, unjust, arbitrary and capricious and contrary to the Town Building and 
Zoning Law. The petitioners request that the deteriiiinatioii of the Planning Board be annulled and 
remanded, that the Planning Board be directed to deny tlie respondents’ modification application and 
rescind all prior approvals and permits issued to Vanderbilt, and that Vaiiderbilt be directed to 
remove the building aiid to restore the agricultural reserve to its original condition. 

The petitioners assert that inasmuch as Town Code 5 330- 184 (G) provides that amendments 
to site development plans shall be processed in the same maimer as tlie original plan, no vested 
rights were acquired by Vanderbilt by virtue of any prior approval. The petitioners assert that the 
public hearing record coiitaiiis substantial evidence of violations of the agricultural easenieiit and 
tlie agricultural overlay district regulations by Vaiiderbilt and that Vanderbilt admitted that Fari-ell 
Building Company would use the site as a landscape yard for storing trees used for landscaping their 
building projects, specifically prohibited by zoning regulations, the agricultural easenieiit and tlie 
Planning Board’s 2005 approval resolution. They argue that the issue of Vanderbilt’s violations is 
res judicata as determined by the order dated October 4,2008 (Emerson, J.) in the 2007 action, aiid 
that those violations alone warranted denial of the application pursuant to Town Code $330- 18 1.1. 
The petitioners also argue that the record before th): Planning Board, especially as developed at the 
public hearings ofFebruary 12,2009 and May 28,2009, clearly show that Vanderbilt is not and does 
not intend to use the premises for agricultural production or to derive reveiiue from gross sales of 
crops or plant nursery stock from the site aiid that tl.ie “plant nursery” consists of 1,600 two foot tall 
arborvitae bushes. They further assert that although Vanderbilt attempted to rehabilitate the record 
by arguing at the public hearing that the site will be used as a landscape yard for Farrell Building 
Company using coinpany trucks, storing trees from buildiiig sites, and propagating bushes for the 
Company’s landscape projects, Vanderbilt has fallen far short ofdemonstrating that the site is or will 
be used for agricultural production within the meaning of New York State Agriculture and Markets 
Law $ 30 1 ,  the Town’s farmland preservation program, and the Town’s Agricultural Overlay 
D i s t r i c t regu i a t i o tis. 

By their verified answer, tlie Town respondents assert affirmative defenses that the petition 
fails to state a cause of action and that the Planning :Board’s determination had a rational basis in tact 
and h v .  was supported by substantial evidence, was not arbitrary or capricious or affected by an 
error of law, and was reasonable and consistent with the objectives, spirit and intent of the Town 
Code, the To\vn’s Master Plan and all other applicable laws. The Town respondents also asscrt 
objections in point of law including, that the petitioners’ claims constitute a time-barred collateral 
attack on tlie Planning Board’s July 2 1, 2005 resolution, that tlie respondents are bound by the order 
dated October 4, 2006 (Emerson, J.) inasmuch as they did not appeal the judgment entered on 
December 8, 2006, and that the petitioners are es’:opped from objecting to the construction of’ an 
agricultural building as they had actual and constructive notice at the time of purchase of their 
premises ofthe right reserved in the grant ofthe ag-ricultural easement for tlie construction, and that 
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the petitioners are not aggrieved and lack standing. The Town respondents also submit their 
cert i fi ed administrative ret ~11-17. 

The respondent Vanderbilt submits an affidavit of opposition together with the affidavit 
dated March 5,20 10 ofKristen Farrell, Vice President ofvanderbilt, and the affidavit dated March 
5 ,  20 10 of non-party Dennis Suskind. Vanderbilt contends that all of the petitioners’ claims 
concerning the original site plan approval, such as -the size, use and the location of the agricultural 
building are barred by res judicata and collateral ecjtoppel, their claims concellling the September 
10, 2009 Planning Board determination to allow the agricultural building to remain “as built” had 
a rational basis and was not arbitrary and capricious, and their claim that the modifications requested 
by Vanderbilt subjects the entire site plan to de novo review, is unsupported by the Town Zoni.ng 
Code or any case law. Ms. Farrell asserts in her affidavit that the petitioners are not challenging the 
site plan and construction permit modifications approved by the Planning Board in its September 
10, 2009 resolution but are instead attempting to resurrect the challenges dismissed long ago 
concerning Vanderbilt’s right to construct a 5,000 square foot accessory agricultural building and 
are seeking to dismantle the completed building based on arguments that were made or should have 
been made in 2005. 

“The standing of a party to seek judicial review of a particular claim or controversy is a 
threshold matter which, once questioned, should ordinarily be resolved by the court before the merits 
are reached” (Hoston v New York State Dept. of H’eaitli, 203 AD2d 826,6 1 1 NYS2d 6 1 [3d Dept 
19941, Iv [ h i e d  84 NY2d 803, citiiigSociety ofPlasticshdirs., Irtc. v County ofSrrffolk, 77 NY2d 
761,570NYS2d 778 [1991]; New YorkStuteNrrrs,-.sAssri. vA.uelrod, 152 AD2d888, 544NYS2d 
236 [3d Dept 19891). Standing to bring a CPLR article 78 proceeding requires the existence of an 
injury in fact-an actual legal stake in the matter being adjudicated-which must be distinct from that 
ofthe general public [citations omitted] (Broiort v Courzty ofErie, 60 AD3d 1442, 876 NYS2d 801 
[ 4 ‘I’  D ep t 2 0091). 

The Court finds that the petitioners established standing by showing that their properties 
were in close proximity to the subject property, their properties were requircd to receive notice of 
the administrative hearing, and through allegations in their petition that Vanderbilt’s activities 
affected the value and use of their properties by causing flooding, noise and dust, and by the 
existence ofthe building towering over their propelties (see Ago@ v Berrepe, 84 AD3d 1072,924 
NYS2d 428 [2d Dept 201 I] ;  East Harriptori Iricloor. Tennis Club, LLC v Zortirtg Bci. ofAppecits of 
Toivri of E. Hnriiptoii, 83 AD3d 935, 92 1 NYS2d 308 [2d Dept 201 11; J &  MHui~iiiicrit Holdirrg 
Corp. v Zoriirig Bci. of Appecrts of Vi/. of Hnrriitiuii, 62 AD3d 705, 879 NYS2d 494 [2d Dept], hi 
ilciiiecl 13 NY3d 712, 891 NYS2d 304 [2009]). 

‘Turning to the nierits of the petition, “[a] local planning board has broad discretion in 
reaching its determination on applications ... and judicial review is limited to determining whether 
tlie action taken by the board was illegal, arbitrary, or an abuse of discretion” ( S C C  Mutter of’ 
Kearriey v Kitu, 62 AD3d 1000, 1001, 879 NYS2d 584 [2d Dept 20091; .YCP czlso In-Towiie 
Slroppiirg Centers, Co. v Plartrtirtg Bd. of Toiivi ofllrooklraveii, 73 AD3d 925.90 1 NYS2d 33 I [2d 
Dept 20 IO];  Mutter of Dnvies Fnrrrr, LLC v Plmiitiitg Bcl. of Towi of CI~i~-kstowr, 54 AD3d 7S7, 
864 NYS2d 84 [2d Dept 20081). “The planning board’s determination should be sustained upon 
judicial review if it was not illegal, has a rational basis, and is not arbitrary and capricious” (Matter 
of’ Keur~iey v Kitu, 62 AD3d at 1001, 879 NYS2d 554 [internal quotation marks omitted]; .cce 
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F~iirwayMcrrtor, IIIC.  ~Bertiitelli,  81 AD3d821, 8;!2-823, 916NYS2d630 [2dDept201 1);Matifer. 
oJ ’Gdo v Rosell, 52 AD3d 514, 515, 859 NYS2d 675 [2d Dept 20081). “When reviewing the 
determinations of a local planning board, courts consider substantial evidence only to determine 
whether the record contains suffkient evidence to support tlie rationality of the Board’s 
determination” (Matter of Kerrriiey v Kita, 62 AD3d at 1001, 879 NYS2d 584 [internal quotation 
marks omitted]). 

The doctrine of res judicata applies to quasi-judicial determinations of administrative 
agencies, including municipal zoning tribunals, and precludes relitigation of claims which 
previously were litigated on the merits or might Ii,ave been so litigated at the time (see Cdrryui v 
Zoning Bd. ofAppeals o j  Vil. of Babylon, 57 AD3d 987, 871 NYS2d 288 [2d Dept 20081). 
Pursuant to the doctrine of res judicata, “once a claim is brought to a tinal conclusion, all other 
claims arising out of the same transaction or series of transactions are barred, even if based upon 
different theories or if seeking a different remedy” (O’Brien v City of Syrmxse, 54 NY2d 353,357, 
445 NYS2d 687 [1981]; see Iitcorpovated Vi/. of ,CauvelHollow v Nichols, 260 AD2d 439, 440, 
688 NYS2d 58 1 [2d Dept 19991, lv deiiied 94 NY2d 752, 700 NYS2d 426 [ 19991). 

The doctrine of collateral estoppel, or issue preclusion, bars the relitigation of issues that 
have been actually litigated and necessarily decided in a prior proceeding (see Robert v O’Mearri, 
28 AD3d 567, 568, 813 NYS2d 736 [2d Dept 20061, Iv deiiied 7 NY3d 716, 826 NYS2d 605 
[2006]). Collateral estoppel applies whether or not the tribunals or causes of action are the same, 
and what is controlling is the identity of the issue which necessarily has been decided in the prior 
action or proceeding (see Ryan v New York TeI. Co., 62 NY2d 494,478 NYS2d 823 [ 19841; Lexjac, 
LLC v Beckeriizait, 72 AD3d 748, 749-750, 898 NYS2d 245 [2d Dept 20101). To invoke h e  
doctrine, the identical issue necessarily must have been decided in the prior action and be decisive 
of the present action, and the party to be precluded fiom relitigating tlie issue must have had a fiill 
and fair opportunity to contest the prior determination (see (see Robert v O’Mema, 28 AD3d at 
568). 

Contrary to the petitioners’ assertions, subsection G of Town Zoning Code 3 330- 184 (Site 
Plan Application Procedure), which provides that “[a]mendnients to a site development plan shall 
be acted upon in tlie same manner as the approval of the original plan,” did not require the Planning 
Board to review the original site plan de novo. The petitioners’ challenges concerning the existence 
of the agricultural building are barred inas i i~~~ch  as the Court determined in the prior CPLR Arti’cle 
78 proceeding that Vanderbilt had produced substantial evidence that a 5,000 square foot 
agricultural building was necessary (seeSegreto v C;rcirtitis, 70 AD3d 704,892 NYS2d 872 [2d Dept 
30 IO],  II, disiiiisscd 15 NY3d 869, 9 10 NYS2d 34 -20 IO]). In addition, the petitioners’ challenges 
to tlie building’s location close to the southem boilndary of the site are barred inasmuch as they 
relate to the original site plan approval of2005 and should have been raised i n  the 2005 action. The 
parties to this proceeding are also bound by the determination ofthis Court dated September 7,201 0 
(Emerson, J.)  i n  the 2007 action concerning tlie use of the agricultural building and the agriciilt~~ral 
reserve. that they are now being used for “bona fide agricultnral production” (see East Elid Prop. 
Co. #I, LLC v Toivii Bd. of Toitvt of Brookhaveit, S6 AD3d 773, 868 NYS2d 264 [2d Dept 20081). 

However, the petitioners’ remaining challenges, that Vanderbilt deposited large amounts of 
f i l l  on tlie site, substantially re-graded and manipulated the elevations at the site, constructed the 
building at a height greater than that approved by the Planning Board, constructed tlie building with 
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\\ in don.^ and doors 111 locations that were not ;ipproved by the Planning Board, installed a 
coiiiniercial sign i n  violation of the Planning Board’s approval, and installed an illegal fence and 
security @e that was iiot approved, relate to Vantlerbilt’s modification application and were not 
specifically addressed in the Court’s order dated September 7,20 I O  (Emerson, J . )  in the 2007 action. 
Therefore. said claims are iiot barred by res judicata or collateral estoppel (see geiieuill)’, Hiirky 
v Zurring Brl. ofAppeals of Vil. qf Ainityville, 69 AD3d 940, 893 NYS2d 277 [2d Dept 20 I O ] )  

There was conflicting evidence before the Planning Board concerning the presence of 1 3 1  
on the site and the ability to build the agricultural building with a lower elevation. The evidence 
presented an issue regarding the veracity of oppos ing witnesses. It is for an administrative board 
to pass on credibility and where the conflicting evidence leaves room for choice, a court may not 
weigh the evidence or reject the choice made by the board (see Kessler v Totori of Shelter Is. 
Plnrirziiig Bd., 40 AD2d 1005, 1005, 338 NYS2d ?78 [2d Dept 19721). The sole question for this 
Court is whether the determination is supported by substantial evidence (see id.). The record 
demonstrates that the Planning Board considered all of petitioners’ allegations, consulted with the 
appropriate agencies and departments, reviewed comments aiid submissions fioiii the public 
hearings, aiid included conditions with its approval so as to minimize the impact of the building on 
the petitioners and ensure compliance with the corlditioiis and the relevant zoning laws, easement 
and covenant. The Board was entitled to credit the findings of the experts that there was no Fill 
added to the property and that decreasing the building’s elevation would entail violation of the 
covenant and be costly (see Gladstorte v Zorririg Bd. ofApperrls of Iitc. Village of Soiitlicinzptoii, 
13 AD3d 445, 785 NYS2d 697 [2d Dept 20041). I n  light of the foregoing, the Court finds that !he 
September 10, 2009 determination of the Planning Board was not arbitrary or capricious, was not 
illegal, and had a rational basis (see Fairway Maitor, IIIC. v Bertinelli, 8 1 AD3d 82 1 ,  9 16 NYS2d 
630 [2d Dept 201 11; Hertog v Plaizriiitg Bd. of E. Hanipton, 281 AD2d 419, 721 NYS2d 272 [2d 
Dept 20011). 

Accordingly, the petition is denied and the proceeding is dismissed. 

# So Ordcred. 

Dated: July 18, 2011 
Riverhead, NY 

HOW. DANIEL MARTIN, A.J.S.C. 
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