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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY O F  NEW YORK: IAS PART 5 5  

REBECCA ALFARO, Index No. 108053 /2010  
x __--l_----___-__-_-l_I________________ 

Petitioner, 

-against- 

DECISION, ORDSR & 
JUDGMENT 

FILED JUDGMENT MARTHA K. HIRST,  as commissioner of t 
DEPARTMENT OF CITYWIDE A D M I N I  T@ I V E  
SERVICES,  and THE CITY OF NE & J . . J ~ ~ s  not been entered by the County clerk 

'ce of entry cannot be served based hereoh. TO 

Petitioner Rebecca Al fa ro  (Alfaro) challenges t h e  

decision of the Department of C i t y w i d e  Administrative Services 

(DCAS)  n o t  to process h e r  scores for C i v i l  Service Exam No. 6 5 3 0 ,  

and deny ing  h e r  a promotion to t h e  permanent position of 

Associate Fraud Investigator with the Department, of Homeless 

Services (DHS). She seeks appointment t o  that position. I n  t h e  

alternative, she  seeks reinstatement to her p r i o r  position of 

permanent Fraud Investigator a t  t h e  annual salary of $52,000, and 

a return to the DHS eligible list for promotion to permanent 

Associate Fraud  Investigator. F i n a l l y ,  she s e e k s  $100,000 in 

damages f o r  wrongfu l  denial of promotion and wrongful t ransfer  

unde r  C i v i l  Service Law 5 8 0 .  

In 1999 ,  Alfaro was hired as a provisional Fraud  

Investigator w i t h  D H S .  In 2001, she applied f o r  a position as a 

permanent Fraud Investigator. She was "Considered and N o t  

Selected" three times by DHS.  This should have resulted in h e r  

termination. However, she  was never informed of these even t s ,  
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and was never terminated. 

position of provisional Associate Fraud  Investigator, a 

managerial position. 

In 2004,  A l f a r o  was promoted t o  the 

In J u n e  of 2005, she took an exam f o r  appointment as a 

permanent "Investigator," a job title entirely separate from 

"Fraud Investigator." On September 10, 2 0 0 7 ,  s h e  was appointed 

to t h e  position of permanent Investigator. According to 

Respondents, she was immediately grantem3 a leave of absence from 

this position to allow h e r  to continue :3erving as a p r o v i s i o n a l  

Associate Fraud Investigator, 

n o t  have made h e r  e l i g i b l e  for t h e  Associate Fraud  Investigator 

position. O n  November 16, 2008,  A l f a r o  was appointed to a 

permanent position of Fraud Investigator pursuant to City 

Personnel R u l e  and Regulation 6.1.9. 

Her position as Investigator would 

On March 17, 2007--prior to her appointment as an  a 

permanent Investigator or permanent Fraud Investigator-Alfaro 

applied for a promotion to permanent Asscciate Fraud 

Investigator, under  Civil Service Exam No. 6 5 3 0 .  In order to be 

e l i g i b l e  for the promation, s h e  had to have he ld  a permanent 

appointment as a Fraud Investigator. DCAS reviewed h e r  record 

and determined that s h e  was n o t  permanent, because, as of the 

date  of the exam, she  was s t i l l  listed as a provisional Fraud 

Investigator. She was found  ineligible to sit f o r  the exam, and 

h e r  score was disallowed (Verif ied Answer, Ex. 13). 

Alfaro appealed the determina t ion  of ineligibility, but 
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on December 7 ,  2008--before a decision was reached--she was 

terminated from her provisional Associate Fraud InvestigatoE 

position and was reassigned to the pos . i t ion  of permanent Fraud 

Investigator, w i t h  s e n i o r i t y  from September of 2007 (the date s h e  

became a permanent Investigator). Her salary decreased from 

$ 7 4 , 0 0 0  to $45 ,800 .  

On September 10, 2009,  she was informed that, due to 

budget cuts, she was scheduled f o r  termination from her position 

a s  a Fraud Investigator. On December 25, 2009, in lieu of 

termination, A l f a s o  was transferred from DHS to the Human 

Resources Administration ( H R A ) ,  with the same j o b  title. 

On F e b r u a r y  1 9 ,  2010, Alfaro's appeal  was granted ,  and 

DCAS rescinded its determination t h a t  she was not e l i g i b l e  f o r  

promotion under Exam No. 6530.  She was g iven  seniority as of 

December 17, 2001 (Verified Answer, Ex. ? 3 ) ,  and was o f f e r e d  the 

opportunity to r e t u r n  to DHS a s  a permanent Fraud  Investigator. 

She declined because a l l  D H S  Associate Fraud Investigator 

positions had been filled, while H M  promotions remained, 

although h e r  r a n k  on t h e  HRA l i s t  has n o t  y e t  been reached.'  

DISCUSSION 

A c o u r t  may n o t  substitute i t s  judgment f o r  t h a t  of  an 

' H e r  DHS list S C O E  placed her within t h e  range of 
candidates already selected for promotion. When a d j u s t e d  f o r  the I 

HRA r a n k i n g s ,  she is at 1 9 0 . 5  on the e l i g b l e  list. As of March 
18, 2011, HRA h a s  reached 165 on the l i s t  ( H R A  Certificatlon 
L i s t ,  a t tached to Verified Answer, Ex. 31). 
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agency unless the decision under review is a r b i t r a r y ,  capricious 

or constitutes an abuse of discretion (Matter of Pel1 v Board  of 

E d u c a t i o n  of Union Free School Dis t r ic t  No. 

S c a r s d a l e  & Mamaronack.  Westchester County ,  34 NY2d 222, 2 3 2  

[ 1 9 7 4 ] ) .  The test is whether t h e  act j -on taken is j u s t i f i e d  or 

w i t h o u t  foundation in fact (Id. at 2 3 1 ) .  "Arbitrary action is 

without sound basis in reason and is generally t a k e n  w i t h o u t  

r e g a r d  to the f a c t s "  ( I d . )  

a rational b a s i s ,  t h a t  action s h o u l d  be affirmed, 

c o u r t  would have come to a d i f f e r e n t  ccnclusion ( M i d - C i t y  

Management Gorp. v New York Conciliation and Appeals Board,  112  

A D 2 d  7 2  [l't Dept],  aff'd 66 NY2d 1032 [ 1 9 8 5 ] ) .  

1 of Towns of 

If the agency's action is founded on 

even if the 

A l f a r o  argues that her score on the DHS promotion list 

would have been s u f f i c i e n t  to gran t  h e r  a promotion, had s h e  n o t  

been disqualified. 

guaranteed,  and it would be specula t ive  to ho ld  that s h e  would 

have been promoted. 

Respondents coun te r  that promotions are not 

Respondents a re  correct .  E l i g i b i l i t y  does n o t  

guarantee promotion (see, Andr io la  v. Ortjz, 82  N Y 2 d  320, 324 

[19931 [ " a  person s u c c e s s f u l l y  passing a cDmpetitive Civil Service  

examination does not acqui re  a n y  'legally protectable interest' 

in an appointment to the position for which the examination was 

g iven" ] ;  see a l s o ,  Civil Service Law 5 61). 

improperly considered exam score is c r e d i t i n g  the exam score, 

promulgating a special eligible l i s t ,  and Then g i v i n g  the 

The remedy for an 
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petitioner due consideration for pronotions from t h e  new list 

(Id., a t  3 2 5 ) .  This has been done. Direc t ing  t h e  agency t o  

promote Alfaro would award her more t h a n  she is e n t i t l e d  to (see, 

I d . ) .  To the extent t h a t  Alfaro seeks t r a n s f e r  back to D H S ,  it 

was of fe red  to her, and she  elected to remain w i t h  HRA (Lannigan 

Affidavit, ¶ 10). Accordingly, Alfa ro  is not entitled to a 

promotion, or to be r e t u r n e d  to DHS. 

N e x t ,  ~ l f a r ~  argues  that her t r a n s f e r  from DHS to HRA, 

made after her demotion to Fraud Investigator violated C i v i l  

Service Law 5 80, which provides t h a t :  

Where, because of economy . . . p c i s i t i o n s  in the 
competitive c la s s  a r e  abolished . . . [abolishment] 
among incumbents holding t h e  same or similar positions 
shall be made i n  the inverse order of original 
appointment on a permanent b a s i s  in the classified 
service , . . in which s u c h  a b o l i t - i o n  . . . o c c u r s .  . 

She claims that her correct seniority d a t e  would have protec ted  

h e r  from t r a n s f e r .  However, i n  2009, h e r  t r a n s f e r  conformed to 

t h e  requirements of 5 80 .  Moreover, it is undisputed t h a t  s h e  

retains t h e  same level of seniority, and salary, w i t h  HRA as she 

would have  with DHS. 

Finally, Alfaro's request f o r  monetary damages f o r  the 

diminution in s a l a r y  due to h e r  demotion i s  without merit. 

Provisional appointments c a r r y  no expectat ion,  no+ right, of 

tenure  ( C i t y  of L o n g  Beach v .  C i v i l  Service Employees A S S ' X I ,  

fnc., 8 N Y 3 d  465,  471 1 2 0 0 7 1 ) .  A p r o v i s i o n a l  employee may be 

terminated "a t  any time w i t h o u t  charges preferred,  a statement of 

I 
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reasons g iven  or a h e a r i n g  held" (Id. [internal quotation m a r k s  

omitted]). F u r t h e r ,  a provisional apgointment must end w i t h i n  

two months of t h e  establishment of an appropriate eligible list, 

with a narrowly  d e f i n e d  exception not applicable here ( C i v i l  

Service Law § 6 5 [ 3 ] ) .  Al faro  was terrr-inated from her provisional 

appointment on December 7 ,  2008, within two months of 

establishment of the eligible list from Exam No. 6530.  Her 

termination w a s  by Operation of s t a t u t e ,  and would have occurred 

in any event except for her o b t a i n i n g ' _  promotion, which, a s  

discussed  above, is a s p e c u l a t i v e  outcome (see,  Andriola, 82 NY2d 

324-5)  I 

In l i g h t  of t h e  fo rego ing ,  it cannot  be said that 

Respondents ac ted  i n  an  a r b i t r a r y  or capricious manner, and it 

hereby  is 

ORDERED and A D J U D G E D  t h a t  the petition is denied and 

dismissed. 

Dated: 5 f f /  

UNFILED JUDGMENT 
this ]udgmt has not been entered by the County Ckrk - 
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