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SUPREME COURT OF THE STATE OF N E W  YORK 
COUNTY OF N E W  YORK: I A S  PART 55 

X ---1-------1--1-1--1---------------- 

FARID MFLFWALY, 

P l a i n t i f f ,  

Index No. 600671/2010 

PECXsION asd ORPP;R 

-against- 

INTERNATIONAL BUSINESS MACHINES 
CORPORATION, 

Defendant .  
F I L E D  

AU6 29 2011 

JANB S . SOLOMON, J. : NEW YORK 
COUNTY CLERKS OFFICE 

Defendant Internat iona l  Businmss Machines Corporation 

(IBM) rnovas to reargue a pr io r  motion to dismiss in thicl action 

by p l a i n t i f f  Fnrid  Metwaly ( M e t w a l y )  to recover intarast  on a sum 

of mansy owed to h i m  i n  2002 but not paid until 2009. Bafore the 

lawsuit was commenced, 

to him. 

IBM paid Mmtwaly the principal amount due 

In a decision and order dated Fmbruary 17, 2011 (Prior 

O r d e r ) ,  IBM'a m o t i o n  to dismiss was grantsd to the  extent of 

dismissing Metwaly's olaim undmr Labor  Law 5 193. 

T h e  facts are discussed in some detail in the Prior 

Order. Stated brief ly ,  Metwaly worked for IBM from 2000 through 

2002. He w a s  a Canadian rssident assigned to work in D u b a i .  

Pursuant to a written ngrmement, IBM w i t h h e l d  money from hia 

salary to aovar potential U n i t e d  S t a t e a  tax liability, w i t h  a 

promise to return any exctas8 as calculatcnd by an aaaountant. IBM 

krpt t h i s  money panding a " f i n a l  tax reconciliation". In March 
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2009, IBM paid Metwaly $116,685 for the withheld tax ,  plua 

$85,565 an account of other unspecif ied errors, f o r  a total 

payment of $202,250. 

2010  olaiming entitlement to i n t e r e s t  on the withheld  sum. He 

also  sought to recover under Labor  Law 5 193, which provides that 

amployers w i l l  make deductions from wages. 

M m t w a l y  commenced t h i a  action in Segtsmber 

In the Prior O r d e r ,  the L a b o r  Law § 193 alaim w a s  

dismisaed on statutr of limitrkionr qroundu. T h i a  part of the 

d e c i a i o n  is not challenged. 

motion seeking to dismiss the breach of contract alaim is at 

issue here. 

the six year statute of limitations for breach of contract clairna 

(Bulova Watch Co. v .  C d o t s x  C o w . ,  4 6  NY2d 6 0 6 ,  612 [1979]). 

Metwaly argued t h a t  since IBM acknowledged the obligation to pay 

him in 2009, General Obligations Law 9 17-101 permits h i s  claim 

even though i n t e r e s t  was not mentioned at the time. 

The denial of t h a t  part of IBM's 

IBM had argued that t h i e  alaim also was barred by 

IBM argues that whilr it acknowlsdgod it owed M e t w a L y  

the wages withheld between 2000 and 2002, it never aaknowledged 

that  it owed any interest on t h a t  debt, 80 the claim for interest 

runs afoul o f  the statute  of limitations. 

Metwaly countera t h a t  he is n o t  s e e k i n g  the interest 

under a c o n t r a c t  theaary. However, the complaint is clear that 

Metwsly's reeks recovery for breach af an employment agreement. 

IBM citee to In re E s t a t e  of Bock, 38 Miera2d 195, 197 
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(NY Surr Ct., 1963), wherein the claimant made a $5,000 loan in 

1929. The debtor orally promised to pay interest. The debtor 

did not begin rspayment until 1950, and paid u n t i l  her death in 

1958. Ths majority of t h e  loan remained unpaid. The court 

determined t h a t  there w a s  evidence to establish that the paymmnts 

included interast as well as principal, but  limited the recovery 

of interest to 3950 ,  the data of the first payment--i.e. the 

acknowledgment of tho drbt--braauas thasa w a 8  no avidmnae of an 

i n t e n t  for interest to run from 1929. The oour t ,  citing a 1945 

appellate division decision, hald that ''where intersat in alaimad 

upon tha principal sum, the claimant haa the burden of 

establiahing such facts as to justify the implication of a 

promise to pay the interest, an well as t h e  principal obligation" 

(Bock,  38 Misc2d at 197 [ c i t i n g  Mattax clf F i t c h ,  2 7 0  AD 227 [4th 

Dspt., 29451) , 

Metwaly first argues t h a t  Bock should not apply because 

it dealt w i t h  I loan,  not withheld  earnings. Thia argummnt is 

unpexsuasive; both casea deal w i t h  whether and when a debtor 

acknowladged i n t e r e s t  on 4~ debt. Motwaly next argues that Bock 

is inapplioable bedauae it deals w i t h  a pla in t i f f  w h o  sought 

interest that accrued prior to accrual of thr alaim. This 

reading is incomplete. Inter alia, Bock sought interest aaerued 

on a 1929 debt that was acknowledged in 1950. It is the  court's 

foour on the 1950 aoknowladgmrnt of the debt that A 8  of 
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importance here. 

in 1950 acknowledged that interest wan due from that dats. No 

evidencfa was piesentled of any acknowlmdgment to rapay interest 

that may have arisen p r i o r  to 1950. 

It found evidence that the payments beginning 

Here, IBM had no contractual duty to pay interest ,  and 

never acknowledged an i n t e n t  to do so when it aoknowladged and 

paid the principal debt. N o t a b l y ,  had ZBM n o t  acknowledged or 

paid the principal dobt, Motwaly w o u l d  have been barred by the 

statute of limitations from bringing a claim for it in 2010--only 

t h e  acknowledgment prmservad t h e  claim. Tho alaim for i n t e r s a t  

was brought e i g h t  p a r a  after it accrued, w a B  no t  aaknowladged, 

and is barred by the atatute of limitations. 

Accordingly, it hereby is 

ORDEWD that the motion of Defandant IBM for h a v e  to 

reargue i t s  m o t i o n  to diamiss is granted and, upon reargument, 

thr ordsr of the Court, dated February 17, 2011, is recalled and 

vacated; and it further is 

ORDERED that the motion is granted and the complaint is 

diarmisssd, and thr Clerk of the Court  is directed to enter 

judgment accordingly w i t h  costs and disburtasrnenku a8 taxed. 

2011 
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