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SUPREME COURT OF THE STATE OF NEW YORK 
NEW YORK COUNTY: IAS PART 6 
- - - - I_- - -_- - I__y- I -__-- - -11-1--m1l l l l l - - - - - - - - - - - -  X 
In the Matter of the Application of 

Wright Mortgage Bankers, Inc., 

Petitioner, Index No* 1 15776/10 

For an Order Pursuant to Article 78 fi 

Petitioner Wright Mortgage Bankers, Inc. (“Wright Mortgage”) brings this proceeding 

under Article 78 of thc C.P.L.R., seeking an order vacating, annulling, setting aside, and reversing 

the Order of Revocation issued by respondent State ofNcw York Banking Department (the “Banking 

Department”) on or about March 3 1,201 0, and the Banking Department’s subsequent determination, 

dated August 6, 2010, to deny petitioner’s application to reopen the adjudicatory proceeding 

regarding the revocation. The B d n g  Department answers and asserts various affirmative defenses. 

In New York, in order to make more than five mortgage loans in a year, unless an 

txcmptlon applies, mortgage banks are required to obtain a license from the Superintendent of 

Banks, who is the head of the Banking Department. Banking Law 8 590(2). Applicants for a 

mortgage banker’s license must show that they have access to credit (Banking Law 0 591 [I][a]) in 

anamount not less than $1,000,000 from an approvedunaffiliated banking institution. 3 N.Y.C.R.R. 

[* 2]



4 410.1 (b)(2). The Superintendent determines whether the banking institution qualifia for approval. 

& A list of approved cmlit line providers is published by the Banking Department. 

Petitioner’s mortgage banker’s license waa suspended by the Banking Department 

a.3 a result of the underlying proceedings. City National Bank of New Jersey (“City National”) had 

been petitioner’s longstanding linc of credit provider. The record reflects that by letter dated August 

2,2001, the Banking Department notified City National that it did not meet the requirements to be 

an approved line of credit provider. However, by subsequent letter dated August 6, 2001, the 

Banking Department notified City National that it had been approved as a restricted warehouse line 

of credit provider solely aa to Wright Mortgage. The August 6,2001 letter informed City National 

that it could only be approved as an unrestricted credit line provider when its net worth exceeded 

$50,000,000, and that the Banking Department would review its approval of City National annually. 

The Banking Department did not review City National again until 2008, when it 

reviewed all line of credit providers. By letter dated October IO, 2008, the Banking Department 

contacted City National to determine whether it intended to continue to be an approved credit line 

provider. City National did not initially respond to the October 10,2008 latter. Petitioner’s linc of 

credit with City National then oxpired on March 17,2009. Accordingly, by letter dated March 23, 

2009, the Banking Department informed petitioner that its line of credit had expired; that City 

National w89 no longer an approved line of credit provider; that it had until April 3,2009, to secure 

a warehouse line of credit of not less than $1,000,000 with an approved provider; and that failure 

to do so would result in the suspension of its license and the commencement of a revocation hearing. 
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Petitioner sets forth that given the state of the economy in 2009 and the many bank failures and 

mergers, very few banks were extending credit to even the most qualified prospcctiva borrowen. 

By letter dated June 25,2009, Wright Mortgage's deadline to submit documentation of its Una of 

credit was extended to July 25, 2009. In August 2009, City National apparently requested re- 

approval as a line of credit provider. The Banking Department determined that City National did 

not meet the criteria to be an approved line of credit provider and infonndly advised it so, after 

which City National withdrew its request. 

By letter dated September 28, 2009, Deputy Superintendent Rholda L. Ricketts 

informed Wright Mortgage that due to its failure to maintain a line of credit in an amount of not less 

than $1,000,000 provided by a banking institution approved by the Superintendent, its mortgage 

banker's license was being suspended and it was prohibited from issuing mortgage loans or 

accepting applications for mortgage loans on real property located in New York Statu. The 

September 28,2009 letter wa9 accompanied by an order suspending petitioner's license. 

On or about November 6,2009, the Banking Department designated Jean Marie 

Brcscia as the hearing officer for Wright Mortgage's ruvocation proceeding and notified pctitioncr 

that tha hearing would take place on November 24,2009, on charges that Wright Mortgage had 

violatcdPart410.1(b)(Z)oftheSuperintendcnt'sRe~lation(13 N.Y.C.R.R. 4 410.1 [b][2])infailing 

to demonstrate and maintain an existing line ofcredit of at least $1,000,000. Petitioner was provided 

with a summary of the rules governing the adjudicatory process, which sat forth that pctitioner was 

entitled to reasonable notice of the proceeding and an opportunity to be heard; that petitioner WBS 
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entitled to file a written answer by delivering one to the Banking Department within three days of 

the hearing; that petitioner had the right to be represented by counsel at the hearing and to present 

testimony, evidence, and oral and written argument; that petitioner had the right to seek subpoenas 

for discovery; that parties to proceedings pertaining to the revocation of a license were entitled to 

disclosure of the opposing party’s evidence; that adjournments must be requested in writing and 

would be granted at the superintendent’s discretion upon good cause shown; that petitioner’s failure 

to appear or be raprascnted at the hearing without a prior adjournment could result in a decision by 

the hearing officer; and that, in the event that petitioner failed to appear or be represented at thc 

hearing without a prior adjournment, an application to re-open the hearing could be made in writing 

within four months of the effective date of the opinion and decision upon a showing that thcrc werc 

valid reasons for thu absence at the hearing. 

By letter dated November 16,2009, petitioner sought a 60-day adjournment of the 

hearing date due to the illness and recent surgery of the principal of Wright Mortgage, Qcrald 

Wright,’ and the fact that Wright Mortgage would be seeking discovery and needed time to sew0 

discovery requests and review responses. MS. Ricketts deniad Wright Mortgage’s request for a 

60-day a d j o m a n t  via telephone call on November 20,2009. petitioner subsequently rquested 

a 30-day adjournment to December 24,2009, and agreed to remain voluntarily suspended until that 

date. By letter dated November 30, 2009, Ms. Ricketts approved the 30-day adjournment and 

Hearing Offtcer Brescia signed an interim order adjourning the proceeding to December 24,2009. 

Gerald Wright is an attorney admitted to practice law in the State ofNew York and appears 
in this action as counsel for Wright Mortgage. 
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On or about November 27,2009, the BanWng Department received petitioner’s “First 

Discovery Request” which was essentially a notice for discovery and inspection of all documents 

and correspondence from the past five years concerning banking institutions approved by the 

Superintendent to provide warehouse lines of credit; the criteria that must be met by a banking 

institution in ordur to be approved to issue warchousa lines of credit; any changus to the approval 

criteria; and any statutes or legislation revising or changing the approval criteria. The Banking 

Department processed petitioner’s discovery request as a q u e s t  under the Frecdom of Information 

Law (“FOIL”) (Article 6 of New York Public Officers Law) “because the requested material did not 

pertain to the issue concerning petitioner’s hear ing,”h whether petitioner was in compliance with 

Part 410,l(b)(2). By letter dated December 7,2009, the Banking Department acknowledged receipt 

of petitioner’s “FOE request” and set forth that it anticipated responding to the rcquut within 

twenty (20) days. 

By letter to Ms. Ricketts dated December 18,2009 (not received by the Banking 

Department until December 24,2009), petitioner requested a second 3Oday adjournment of the 

hearing on the grounds that Mr. Wright was still unwell and that the Banking Department’s response 

to Wright Mortgage’s discovery requests remained outstanding; however, Ms. Ricketts was 

apparently out of the office during this period of time. Having not received a response to its request 

for an adjournment, petitioner’s attorney telephoned the Banking Department on or about Dectmbcr 

23,2009, and later that ~ a m e  day faxed its request for a 3Oday adjournment to Jeny Kocka, a bank 

examiner at the Banking Department. In response, the Banking Department advised Wright 

Mortgage, over the telephone, that them was no basis for a further adjournment. 
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The hearing took place on Deccmber24,2009, without Wright Mortgage making an 

appearance. Assistant counsel for the Banking Department Monique Holmas, Esq., appeared for 

respondent. At the start of the hearing, Hearing Omcer Brcscia and Ms. Holmes discussed Wright 

Mortgage’s request for an adjournment. Ms. Holmes reported that the Banking Department w85 not 

consenting to another adjournment and that Wright Mortgage had neither sewed subpoenas nor 

requested copies of the documents that the Banking Department ww submitting 8s evidence. 

Hearing Officer Brescia noted that petitioner’s discovery demand did pertain to warehouse lines of 

credit but questioned the relevancy of the requested documents. She detcnnincd that the fact that 

the Banking Department had not yet responded to petitioner’s request for documents was irrelevant 

to the issue of petitioner’s rcquestcd adjournment. Hearing Officer Brescia then denied petitioner’s 

request for an adjournment on the grounds that a previous 30-day adjournment had already been 

granted; that thcrc was no indication to her that the Banking Dcpartmant had previously agreed to 

an adjournment beyond December 24,2009; and that counsel for Wright Mortgage could have 

appeared at the hearing, in parson, to make a case for an adjournment, but did not do so. 

Thc hearing proceeded in Wright Mortgage’s absence. Ms. Holmes presented 

testimony from two witnesses, Jerry Kocka and Perry Polhcmus. Mr. Kocka twtlficd as to 

petitioner’s adjournment requests. Mr. Polhemw testified as to petitioner’s failure to maintain a line 

of credit of no leas than $1,000,000 from March 17,2009, to the date of the hearing, and the Banking 

Department’s notifications to Wright Mortgage regarding its obligation to secure a line of credit. 

On December 28, 2009, Hearing Officer Brescia issued her Findings of Fact and 

Recommended Decision. She noted that she had denied petitioner’s request to adourn the hcaring 
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as petitioner had made no attempt to substantiate Mt. Wright’s health concerns and as the 

outstanding “discovery requests” were not made pursuant to any recognized method for obtaining 

information in an administrative h d n g .  Hearing Oflicer Brescia found that thu Supcrintendcnt’s 

Regulations require every mortgage banker to maintain a line ofcredit of at least $l,M10,000 and that 

a license is contingent upon maintaining such a line of credit. The Banking Department had 

presented evidence clearly establishing that Wright Mortgage had not filed proof of maintenance of 

its line of credit with an approved provider, and therefore Wright Mortgage bad failed to comply 

With the Superintendent’s Regulation 0 410.l(b)(2). Hearing Officar Brescla found that the 

superintendent was authorized to revoke Wright Mortgage’s license & Banking Law Q 595[ I]) and 

she recommended that the Superintendent do so. 

By letter dated December 30,2009, the Banking Department provided records in 

response to petitioner’s “FOIL requast.” Thu documents included a list of lines of credit providers 

and a copy of Superintendent’s Regulation 3 410.l(b)(2) which regulates approved credit line 

providers. 

On or about March 31, 2010, upon review of the hearing transcript and Hearing 

OfRcar Brescia’s findings, the Banking Department issued an Order of Revocation, revoking Wright 

Mortgage’s mortgage banker license for failure to comply with Banking Law 5 597 and 

Superintendent’s Regulation Q 410mI(b)(2). The Order of Revocation ordered that Wright 

Mortgage’s name as a mortgage banker be struck from the roll of licensed mortgage bankers and that 

Wright Mortgage immediately turn in its license, By correspondence to Mr. Wright at Wright 
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Mortgage dated April 7,20 IO, Ms. Ricketts summarized the mvocation proceedings; enclosed copies 

of the hearing transcript, the Headng Officer’s decision, and an executed Order of Revocation; and 

directed petitioner to turn in its license to the Banking Department by April 30,201 0. 

On or about May 19,20 IO, petitioner applied to reopen the hearing. The application 

set forth that Mr. Wright had undergone a surgical procedure in early November that had prevented 

him from traveling or being away from home for extended periods of time. Due to Mr. Wright’s 

health complicalions, petitioner had initially requested a 6Oday adjournment of the hearing date 

from Ms. Ricketts. Petitioner claimed that Ms. RIcketts had advised petitioner that the Banking 

Department would only consent to adjournments in incrementa of a maximum of thirty days and 

“that the proper procedure” would be to request an initial 3Oday adjournment and then make a 

second q u e s t  for another 30-day adjournment if petitioner wanted a f i l l  sixty days. The application 

set fodh that when petitioner’s attorney discussed the adjournment procedure with Ms. Ricketts, he 

noted that thirty days from November 24,2009 would be Christmas Eve but he never expected that 

the hearing would go forward on Christmas Eve. Tha application set Forth that during the week 

before Christmas Eve, petitioner unsuccessfully tried to contact Ms. Ricketts for a further 

adjournment, but she was out of the office. Then, on December 23,2009, the pemn that petitioner 

eventually reached from the Banking Department, Jcny Kocka, accused petitioner of making an 

untimely request for an adjournment and the hearing went forward the next day despite petitioner’s 

explanation to the contrary. The application set forth that it was “manifestly unfair” that the hearing 

was held in Wright Mortgage’s absence given the Banking Department’s knowledge that Wright 

Mortgage was seeking a Auther adjournment in accordance with Ms. Rickctts’ instructions. The 
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application also set forth that Wright Mortgage was entitled to know why numerous banks, including 

City National, were removed from the list of approved credit line providers. Bawd on the 

aforementioned statements, the application set forth that there were valid mons  for Wright 

Mortgage’s fdlure to appear at the hearing and requested that the hearing be reopened after Mr. 

Wdght received M e r  discovery from the Banking Department. 

The Banking Dcpartmcnt opposed Wright Mortgage’s application to reopen the 

hearing, primadyon the grounds that regardless ofthe adjournment issue, petitioner was not eligible 

for a mortgage bankw’s license due to its failure to maintain a line of credit from an approved 

provider. In reply, petitioner argued that whether or not Wright Mortgage would be issued a new 

license waa irrelevant because Wdght Mortgage was challenging the propriety and constitutionality 

of the hearing having been held in its abscnce. 

On August 6,20 IO, Hearing Ofker Brcscia denied Wright Mortgage’s application 

to raopun the hearing. She set forth that Supenrisoty Procedure 0 4 1 1 1 .S(a)( I )  permitted a hearing 

ofliccr to reopen a hearing at which a party failed to appear if that party established that ‘%ere were 

valid m o n s  for having failed to appear.” She addrcsscd Wright Mortgage’s three m o n s  for 

failing to appear at the hearing: the continued illness of Mr. Wright; the fact that the hcaring was 

scheduled on Christmas Eve; end thu Banking Department’s failure to provide discovery. She found 

that Mr. Wright’s illness was not a valid -on for failing to appear because Wright Mortgage could 

have addressed this issue in a number of ways, such as appearing at the hcaring by counsel with 

documentation substantiating the claim of illness to make an application for an adjournment on the 
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record; appearing at the hearing by counstl with Mr. Wright participating by telephone; or 

submitting proof that it had the requisite line of d i t ,  obviating the need for a huuing. As to the 

issue of Christmas Eve, Hearing Officer Bresda found that this was not a valid reason for not 

appearing because Wright Mortgage had itself requested the adjournment to December 24,2009. 

As to the purported outstanding discovery request, Huaring Officer BrescIa reiterated that Wright 

Mortgage’s demand for discovery was improper but that it could have sought subpoenas or asked 

the Banking Department for copics of the evidence it planned to UBC at the hearin% neither of which 

it did. She found that even if Wright Mortgage had been entitled to responses to its discovery 

demands, the requested discovery did not pertclin to the only issue in dispute, whether or not a 

sumcient line of credit was being maintained. Accordingly, Hearing Officer Brcscia found that 

petitioner had not shown a valid reason for failing to appear at the hearing and denied the 

application. This proceeding to challenge that denial, and the original revocation, followed shortly 

thereafter. 

Pctitionar argues that the Banking Department’s determination to deny the application 

to reopen the hearing was arbitrary and capricious. Petitioner contends that it did not default on the 

hearing because it was willing to appear when Mr. Wright wm well enough to prepam for and attend 

the hearing. Petitioner further complains that the Banking Department never fully responded to its 

discovery demands and that the hearing should have been adjourned until the Banking Department 

fully responded. Petitioner avcra that It was improper for Hearing Officer Brascia to determine that 

its discovery demands were irrelevant to the proceedings. Petitioner contends that it was danied an 

opportunity to be heard on the revocation of its license md thus was deprived of its right to due 
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process under the Fourteenth Amendment of the United States Constitution. Wright Mortg~c 

further acts forth that the Banking Department did not give adquate notice that City National was 

no longer M approved line of credit provider, and maintains that it could not secure a new line of 

credit provider given the state of the economy. 

In answering, the Banking Department asscrts, hh, that the petition fails to state 

a claim or facta suficitnt to constitute a claim upon which relief can be granted and that pttitioner 

docs not haw standing to raise the constitutional arguments in the petition. Rtspondcnt M e r  

asserts that it had a rational basis to revoka petitioner’s mortgage banker’s licenso and that its 

determination to do so was neither arbitrary and capricious nor an abuse of diacretion because the 

evidence was unequivocal that petitioner had violated 3 N.Y.C.R.R. Q 410.l(b)(2) in failing to 

maintain a line of credit in EUI amount not less than $1~000,000 provided by an unaffiliated banking 

institution or financial entity approved by the Banking Department. 

In an Article 78 proceeding, the court’s review of an administrative action is limited 

to a determination of whether that administrative decision WEIS made in violation of lawfir1 

procedurus, whether it is arbitrary or capricious, or whether it w u  affected by an error of law. 

Pel1 v. R- 34 N.Y.2d 222,23 1 (1974); C.P.L.R. 0 7803(3). “The arbitrary or capricious 

test chiefly ‘relates to whether a particular action should have ken  taken or is justified * * and 

whether the administrative action is without foundation In fact.”’ 34 N.Y.2d at 231 (citation 

omitted). A determination ia considered “arbitrary” when it is made “without sound basis in reason 

and is generally taken without regard to the facts.” Id, “In this regard, the court’s scopc of review 
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is limited to an assessment of whether there is a rational basis for the administrative determination 

without disturbing the underlying factual determinations.“ m v .  Brown ,80 N.Y.2d 998, 

100 1 (1 992) (citation omitted). 

Pursuant to the Banking Department’s Supervisory Policies and Procedures regarding 

administrative adjudications, if a par!y fails to appear at a hearing, the hearing officer may reopen 

the hearing and take M e r  action if the applicant makes a written application that demonstrates, to 

the hearing officer’s satisfaction, valid reasons for having failed to appear. 3 N.Y.C.R.R. SP 

0 5 1 I 1.8(a)( I). In reviewing the record, it is clear that Hearing Officer Brescia had a rational basis 

for denying petitioner’s application to reopen the hearing. Her decision on patitioner’s application 

to reopen addressed petitioner’s thrcc stated reasons for not appearing at the hearing and provided 

detailed, rational axplanations derived from the statutes and regulations BS to why those reasons were 

not valid excuses. The court nota that petitioner does not contest the underlying finding that it is 

not cwently-nor has it been since March 2009-in compliance with Superintendent’s Regulation 

0 4 10.1 (b)(2). Petitioner basically complains that Hearing Ofticar Brascia’s refusal to reopen the 

hearing effectively deprived Wright Mortgage of the opportunity to present mitigating evidence 

relevant to the issue of the revocation; however, compliance with the Superintendent’s Regulation 

0 410.1@)(2) is not subjcct to mitigating factors or discretion. In general, a default is excusable if 

a party shows a reasonable excuse and a meritorious defense; petitioner humin has not shown thnt 

it could have disputed the charge that it has not maintained a line of credit from an approved banking 

institution in an amount no less than $1,000,000 since its line of credit with City National expired 

on March 17,2009, regardless of whether it had a valid reason for not appearing at the hearing. 
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Furthermore, petitioncr was on f i l l  notice from the summary of proccduras a 
S.A.P.A. Q 301 [3]) that its failure to appear or be reprcsented at the hearing could result in a decision 

rendered by the hearing officer in its absence. &Q 3 N.Y.C.R.R. SP G Q 11 1.7. Despite its 

awareness that the Banking Department had neither approved a postponement of the commencement 

ofthahcaringw3N.Y.C.R.R. SPO 4 11 1.6[a])orconstntedtoanadjournmcnt~3N.Y.C.R.R. 

SP G 0 11 1.6[c]), Wright Mortgage did not appear at the hearing to make its application for an 

adjournment before t k  presiding hearing officer. 3 N.Y .C.R.R. SP 0 5 I 1 I .6(b). Neverthclas, 

even in petitioner's absence, Hearing Officer Brcscia duly considered petitioner's request for an 

adjournment. Petitioner had a number of options available to it, but ultimately decided to default 

in sppcaring at the Decembtr 24,2009 hearing despite knowing that the hearing was going foward, 

and as such, the hearing was conducted in petitioner's absence pursuant to the New York State 

Administrative Procedures Act Q 301 and 3 N.Y.C.R.R. SP G 8 1 11.7. 

As set forth above, the petition fails to demonstrate that the underlying determinations 

violated lawful procedure, were afEected by an error of law, or were arbitrary and capricious or 

abuses of discretion. C.P.L.R. 6 7803(3). Accordingly, it is hereby 

ORDERED and ADJUDGED that the petition is denied and the proceeding is 

dismissed. 

Dated: Augustd@ ,201 1 
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