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A -  _ _  fl______________ I- _--_____-__-_-_ -----------NW-Y~K---------------------*---- 
COUNTY CLERKS OFFICE GISCHE, J. : 

Plaintiff moves for summary judgment in lieu of complaint (CPLR 32 13). 

This is a case involving a default in rent payments pursuant to a lease personally 

guaranteed by defendant. Plaintiff provides proof of a lease between the landlord, the entity 

under his control, and the tenants, one of whom is defendant. Plaintiff also provides proof of a 

guaranty signed by defendant, which assures that defendant shall guarantee the prompt payment 

of rent pursuant to the lease. Plaintiff states that by assignment of the lease, the new tenant 

became a corporation callcd Small Giants, Inc. (Small Giants), Thereafter, the landlord assigned 

the lease to plaintiff personally. Notice of said assignment was duly given to defendant and 

Small Giants. 

On February 24, 201 1, ddendant signed a statement containing a breakdown of the rent 

arrears owed by Small Giants for the years 2008 and 2009, and acknowledging the sum due of 
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$232,264. Plaintiff contends that the guaranty signed by defendant is binding and that defendant 

is liable for payment of the aforesaid sum. Plaintiff also contends that the guaranty entitles him 

to reasonable attorney’s fees, for which he requests an inquest following the granting of his 

summary judgment motion. 

Plaintiff asserts that he is entitled to summary judgment in lieu of complaint because he 

has shown that he has a suit for the payment of money only, and that there is no material issue of 

fact involving the nature of this dispute. 

In opposition to this motion, defendant states that plaintiff has not provided the proper 

documents required by CPLR 32 13. According to defendant, the guaranty is too broad, 

referencing both the prompt payment and performance of all obligations of the tenant under the 

lease. Defendant maintains that the statement signed by defendant is subject to certain terms and 

conditions, Defendant further argues that the motion must be denied because there are additional 

requirements needed in order to interpret the lease. 

Defendant also argues that issues of fact prevent summary judgment, specifically, that 

plaintiff and Small Giants entered into a lease modification agreement, whereby, in exchange for 

forbearance by plaintiff, Small Giants would make weekfp payments in excess of the rent 

reserved under the lease in order to pay ofF the arrears. Defendant states that Small Giants has 

performed its part of the agreement to date, an3 that plaintiff has failed to credit such payments. 

Defendant also states that he has performed certain maintenance work for plaintiff on plaintiffs 

additional properties, work that he was obligated to do pursuant to the modification agreement. 

He asserts that thesc are important matters not mentioned by plaintiff, which dispute the sum 

certain alleged by plaintiff, 
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In reply, plaintiff argues that all the additional allegations brought by defendant are not 

substantiated, as no documentary evidencc has been submitted. Plnintjff states that defendant has 

provided no lease modification agreement or evidence of weekly payments made by Small 

Giants. There are also no copies of cancelled checks or rent receipts as proof of payment. 

Plaintiff claims that defendant’s performance of maintenance work at plaintiffs properties is not 

supported by any proo t+. 

In its rcply, defcndant asscrts that subscquent to this motion, Small Giants stipulated in 

Kings County Civil Court to the entry of a money judgment. Apparently, plaintiff sought an 

eviction proceeding against its tenant, Small Giants. Small Giants agreed to a judgment of 

$232,264, which was stayed pending certain other future events, and allegedly cannot be 

enforced at this time. Defendant states that, pursuant to this stipulation, plaintiff agreed to 

forebear from evicting Small Giants from the premises, to not enforce the judgment before 

August 16, 201 1, and to entertain Small Giants’s request to assign the lease. Defendant asserts 

that plaintiff is prevented by the terms of the stipulation from seeking immediate relief in this 

court. According to defendant, plaintifl‘cannot get summary judgment on the money judgment, 

and since the Civil Court still retains jurisdiction over the proceeding, all matters concerning the 

money judgment are stayed. 

Defendant contends that, since plaintiff has failed to disclose the full nature of this 

controversy, he is not entitled to this special type of summary judgmcnt. As defendant claims 

that the civil court judgment is conditional, defcndant claims that the instrument is not a proper 

subject for a CPLR 321 3 motion. 

Discussion 
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CPLR 321 3 states that when an action is based upon an instrument for the payment of 

money only or upon any judgment, plaintiff may serve a summons with a notice of motion for 

summary judgment and the supporting papers in lieu of complaint. This relief is generally 

available if there is an unconditional promise to pay a sum certain, signed by the maker and due 

on demand or at a definite time. See Juste v Niewduch, 26 AD3d 416 (2d Dept 2006). In order 

for an instrument to be considered an instrument for the payment of money only, repayment of 

the amount owed must not be conditional and is “required at a fixed maturity date.” Muchidera 

Jnc. v Toms, 258 AD2d 418 (1”  Dept 1999). “[A] prima facie case would be made out by the 

instrument and a failure to make the payments called for by its tcrrns [internal quotations and 

citations omitted]”. Neuhuus v McGovern, 293 AD2d 727, 728 (2d Dept 2002). 

With respect to the settlement and the stipulation which involve plaintiff and Small 

Giants, plaintiff has not fully disclosed all of the information underlying these instruments, 

making the situation more complicated than originally claimed. An issue of fact as to conditions 

surrounding Small Giants’ dcbt to plaintiff has becn adequately raised by defendant, who has 

legally guaranteed Small Giants’ payments. An instrument would not qualify as an instrument 

for the payment of money only “if outside proof is needed, other than simple proof of 

nonpayment or a similarly do minimis deviation from the face of the document.” See Bonds Fin., 

h c .  v Kestrel Tech., LLC’, 48 AD3d 230,231 (1 ‘‘ Dept 2008). The need for oulside p r o d  to 

determine thc amounl owed by dolendant prevents the granting of this reliel. 

Accordingly, it is 

ORDEREII that plaintiffs motion for summary judgment in lieu of compliant is denied; 

and it is further 
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ORDERED that plaintiff's moving papers are hereby deemed the complaint in this action, 

and defendant's answering papers are hereby deemed the answer; and it is further 

ORDERED that counsel are directed to appear for a prcliminary confcrence in Part 10, 

Room 232 at 60 Centre Street, on November 10,201 1, at 9:30 a m ;  and it is further 

ORDERED that any relieF requested but not addressed is hereby denied. 

ORDERED that this constitutes the decision and order of the court. 

DATED: September 9,201 1 
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So Ordered: 
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