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------------------------------------- X COUNTY CLERK'S OFFICE

SOLOMON, J,.:

Piaint il Roseanne Kapcio (Kapcio) alleged that she
tripped and fell on @ sidewalk on Seccond Avenue in Manhattan.
She commenced Jawsuits that were consolidated in the above index
numper.  The aclLion was saevered and dismissed against defendant
Consolidated lkdison of New York, Tnc. Principally at issue here
is the status of a cross-claim by defendant Verizon New York,
inc. {verizon) against defendant Pipeline Construction Corp.
d/b/a Triumph Construction Corp. (Pipellne). Plaintiff’s counsel
has informed the court that her claim has been settled by the
non-moving defendants, and she no longer has any role in this
i3awsuli.

Vaerizon moved for summary judgment dismissing the
comnlaint as against it, and for summary Jjudgment on 1iLs Cross-
c:aim against Pipeline sounding in common _aw and contractual

indemnificalion. Verizon also seeks to vacate Kapcio’s note of




issuve, and Lo compel Pipeline Lo appear for a deposition.
Pipeline moves separately for summary judgment dismissing the
complaint ard all cross-claims against it.

Both motions for summary judgmert dismissing thre
compiaint are granted without opposition. Thal part of Verizon’s
sceking to vacate the note of issue is denied as moot becausc,
even Lhough Kapclo served a note of issue on Verizon, she
apperently never flled it, and il was not served on Pipeline.

Verizon has four cross-claims against Pipeline:
conlrioution, common law indemnificalion, contraclLuai
indemnification, and breach of contract arising from an elleged
fallure to procure insurance naming Verizon as an additional

insured on the policy (see Verizon Cross Claims Against Pipeline,

Aff. OF Matthew 5. Matera, Esqg., Exh. C).

Verizon hired Pipeline pursuant to an “as ordered”
contracl spanning five years {(Conbract, Matera AFL., Exh. G),
meaning that Verizon would send Pipeline work orders Lo perform
specliic tasks during the term ol their agreement, and the
Coniract sal lorlh the condilions of their engagement. Paragraph
22.1 of the Contract provides thalt Pipeline agrees Lo indemni £y
Verizon for losses, damages (including reasonable attorney’s
lces), liabilities or claims that may be a result of Pipeline’s
actual or alleged acts or omissions. Pipeline also warranlbied

its work to be free of defeclts for five years alter its




complet.on (Contract, Paragraph 42.3).

Paragraph 24.1 ol Lhe Contract states thal Pipeline
snaii Drocure commercial general liability insursnce, ard under
paragrapn 24.3, Pipcline 1s required to have Verizon named as an
additional insured on the policy.

Kapcio alleges that she tripped and fell while
crossing the sidewalk on hcr way to a store to buy a lottery
Lickebt. Shae fell approximately five feet from the entrance to a
restaurant known as “Nomad”, located at 7¢ Second Avenue. In
discovary, 1L was learned rthal, one year kbefore the accioent,
Pipeline had performed work [or Verizon that involved digging up
and replacing four sidewalk flags, and installing a “fishplate”
upon which a Verizon phone boolh was installed. This work was
done approximately fifty feet from the spo: where Kapcio fell.
IL 1s clear that she was not caused to fall by this work, so
reilher Verizon nor Pipeline can be liable to Kapcio. VYor the
same reason, Verizeon is not onbitled Lo contribution or common
law indemnification from Pipeline, because Pipeline’s conducl was
in no way responsible for Kapcio’s injury, or for Verizon's
petentilal liabilily to her.

Verizon contends that it is nonetheless entitled to
contractual indemnification and coverage as an additional insured
on Pipeline’s insurance policy. Verizon wants to recover its

artorney fecs and litigatlon expensec.
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Yipeline arques thal Verizon is nol entitled :io
conlraciual . naemrificarion because Paragraph 22.1 in the
Contract is overbroad, and therefore void under General
Cbligations Law (GOL) § 5-322.1. That statulte provides that an
agreement made in connection with the construction, glieration,
repair or maintenance of a building or structure that exempts an
owner or conlractor from liability for its own negligence, “is
agalnsl public policy and is void and uneaforceable.” The Courl
ol Appeals has held that a conlract provision which contemplates
full indemnification in favor of an owner or contractor promisee,
wrere the accident i1s caused In whole or .n part by cthe promisee,
is void where there is a finding Lhat Lhe promisec was actually
negligent (Ttri Brick & Concrete Corp. v Aetna Cas. & Sur. Co.,
inc., 89 NY2d 786, 795 [1997]).

lHere, the Contract is covered by GOL 5-322.1 because it

is made in connection with Lhe construclicn, repair and
malintenance of structures, but there is nc indication Lhat
Verizon or Pipeline were negligenc. Since Verizon is nol seecking
indemnification from llabilily for its own negligence, Lhe evil
envisaged by the legistalture in wording GOl 5-322.1, i.e., a
party scexking indemnificalion from its own negligence, is not
presented. Paragraph 22.1 expressly contemplates that Pipeline
is reéponsjble for Verizon's rcasonable attorney’s fees and

liiigation cxpenses in the absence of fault (see, DiPerna v Amer.
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Broadcasting Cos., 200 AD2d 267 [1% Dept 1994]). It is enough
tnat a plainLiff allege that her injury arose from Pipeline’s
work to trigger Pipeline’s duty Lo indemnify, even if, in the
end, she is unable Lo prove it. Kapcio’s allegation against
Verizon, as evidenced by her bill of particulars (Matera Af{.,
Ex. B), involves only the negligent repair and maintenance of the
sidewalk. There is no dispute as to whether Pipeline performed
work on the sidewalk 1n connection with Verizon’s phone kbooth.
inerelfore, Lhal part of Verizon’s motlon Laat seeks summary
judgment on its contractual indemnification claim is granted.

Thal. part of Verizon’'s motion secking summary judgment
on ivs breacn of ¢ontraclt claim, however, is denicod. Pipeline
submils unrcbutied evidence thalt it procured Lnsurance, and thal
Verizon is an additional insured on the po_icy (A[Lf. In Partial
Opposition of Wendy Garfield, Esq., Exh. A). That part of
Pipeiine’s motLlon for summary judgmenl: dismissing Verizon’s
breach of contract counterclaim 1s granted.

Finally, Verizon’s motion to compel Pipeline’s
deposition is denied because no factual issues remain aboul
Pipelire’s conduct. Tt hereby is

ORDERED cthalt Pipeline’s motion for summary judgment
dismissing the complaint and all cross-claims against 1t _s
granted, except for that part of Pipeline’s motion seeking to
dismiss Verizon’s contractual indemnification claim; and it

furcher 1s




ORDERED that Verizon's motion for sSummary Jjudgment is
granted to Lhe extent that the complairt is dismissed as against
it, and iU is entitled to sumrary judgmenl as to liability on its
contraciual indemnilicat:ion cross-claim against Pipeline, and the
metion othervise s denied; and it furtaer is

ORDERED thal counsel for Pipeline ang Verizon shall
appear in Part 55, 60 Centre Street, Room 432, New York, NY, for
a compliance conference on November 7, 2011 at 11 AM, to discuss

how to procecd.

Dated: Oclobor f;’7’2011
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