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SUPREME COURT OF THE STATE OF NEW YORK- NEW YORK COUNTY 

PRESENT : DONNA M. MILLS 
Justice 

PART 58 

ONLINE PHONE STORE, INC. db/a FACTORY INDEX No. 104689A 1 
OUTLET STORE, 

Plaintiff, MOTION DATE 
-V- 

MOTION SEQ. No. 00 1 
BETTER BUSINESS BUREAU OF METROPOLITAN 
NEW YORK, INC., 

Defendant. MOTION CAL No. 

The following papers, numbered 1 to were read on this motion for 

PAPERS NUMBERED 

Notice of MotiodOrder to Show Cause-Affidavits- Exhibits.. . . 

Answering Affidavits- Exhibits 

J (3,q 

'z 
Replying Affidavits 

CROSS-MOTION: YES 

Upon the foregoing papers, it is ordered that this motion is: OCT 2 4  2011 

Dated: 

Check one: FINAL DISPOSITION J NON-FINAL DISPOSITION 
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Plaintiff, Index No.: 1 O4689/1 I 

-against- 

BETTER HUSINESS BLJREAIJ OF ME‘I’KOPOLITAN 
NEW Y O N ,  INC., 

F I L E D  

NEW YOHK 
COUNTY CLERK‘S OFFICE 

In this action, plaintiKOnline Phone Storc, Inc. d/b/a Factory Outlet Store, alleges causes 

of action for def:;lmatiori, trade libel, and seeks an injunction to direct defendant Better Business 

Bureau of Metropolitan Ncw York, Inc., to remove the rating from its website which it issued to 

plaintiff. Defendant moves, pursuant to CPLR 321 1 (a) (7), and argues that the complaint must 

be dismissed, because plaintiff fails to statc a cause of action upon which relief may be granted. 

Defendant also moves, pursuant to CPLR 32 1 1 (a) (l), on the basis of documentary evidence 

defciidant contends cstablishes that its rating process is not defamatory. 

FACTUAL ALLEGATIONS 

Plaintiff is an online retailer dconsumcr products. Dcfendant is a non-profit corporation 

which seeks to pl-otnote relationships between businesses and customers by rating businesses and 

publishing thc ratings online for the benetlit of potcntial wstoincl-s. Businesses are rated on a 

lettcr scale system, bctwccii the highest score of an “A+” and the lowest scorc of a “I;”. 

Defendant maintains that it derives thc ratings by a formula sensitivc to the number of complaints 

which it receives against a company, and the severity of tlic complaints. A business can be 
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accredited by dufendant through an application process and by the payment of dues. Defendant 

contends that complaints against accredited and unaccreditcd businesses are treated alike, and 

that no preferential advantage is given to an accredited business. 

After conducting a review of plaintiff’s business, dcfcndant issued it a rating ol“D-”, and 

subsequently an “F”. Plaintiff argucs that the rating which it rcccived from defendant was 

motivated by malice, and conveys to the public that plaintiff is dishonest in its business dealings 

and incompetent in its service. Plaintiff alleges that its rcputation has been scverely damaged, 

and that as a rcsult of thc rating, it has lost sales and rcvenue. 

Defendant maintains that the ratings and statements made regarding plaintif[ on its 

websitc arc not dcfamatory because they are protectcd by two privileges, the common interest 

privilege, which protccts tlic rating system for public policy reasons, and the fair comment 

privilcgc, which protects statements o l  opinion based upon facts. Defendant contends that while 

the privileges do not protect statements that are made with a malicious intcnt, plaintiff has failed 

to denionstratc that its negativc rating was a result of malice. 

DISCUSSION 

The Court of Appeals has held that “[o]n a niotion to dismiss pursuant to CPLR 321 1, the 

pleading is to be afforded a liberal construction. Wc accept the fkAs as allcged in the complaint 

as true, accord plaintiffs the benefit of cvcry possible favorable inferencc, and determinc only 

whelher the hcts as alleged fit  within any cognimble legal theory.” Leon v Murlinez, 84 NY2d 

83, 87-88 (1994) (citations omitted). 

The anieiided coinplaint a1 leges causes of action lor del:;lmation and trade libel 

Delimation is defined as “the making of a falsc statement which tends to cxpose the plaintiff to 
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public contempt, ridicule, aversion or disgrace, or induce an evil opinion ol‘hiiii in the minds of 

right thinking persons . . . .” Foster v Churchill, 87 NY2d 744, 751 (1 996) (citations omitted). 

‘The elements of dcfamatioii “are a false statement, publishcd without privilcge or  authorization 

to a third party, constituting h i l t  as judged by, at a minimum, a negligence standard, and it must 

either cause special h a m  or constitute defamation per se.” Dillon v Cily q f N w  York, 261 AD2d 

34, 37-38 (1st Dept 1999) (citations omitted). 

“Trade libel is the knowing publication of false and derogatory material regarding 

another’s busincss, that is calculated to prevent others from doing business with the defamed 

party or otherwise interferes with its business relationships. The party alleging trade libel must 

establish that the publication of the false material was a substantial factor in inducing others not 

to have business dealings with it.” Penn Wurrimty C‘orp. v 13iGiovcmni, 10 Misc 3d 998, 1003 

(Sup Ct, New York County 2003,  citinq Waste Dislillation Tech,, Inc. v Blusland & Bouck 

Engineers, 1’. C‘. , 136 AD2d 633,634 (2d Dept 1998); sec also Banco Popular N Am. v 

Lieberrnm, 75AD3d 460, 462 (1st Dept 201 0) (“facts so published must cause special damages 

in the form oI‘ actual lost dealings”). 

Here, plaintiff has set forth sufficicnt factual allegations to support its causes of action for 

dcfarnation and trade libel. Plaintiff alleges that the rating wliicli it received from dcfendant is 

based upon I‘alse statements, implies that dcfcndant is a dishonest and untrustworthy company, 

and remains published online and negativcly pcrsuades potential custoiiicrs. 

Defendant contends that its statements and rating concerning plaintiff’s busincss are not 

defamatory bccausc they arc protected by the common interest and fair comment privilcges. The 

coninion interest privilege is based upon public policy concerns and allows the comrnuiiication of 
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true information to persons who share a common interest in  thc sub*ject matter. In order to defeat 

this privilege, plaintiff must demonstrate that the allegcd statement is False and motivated by 

malice. See 7rim-A-Wcry Figiire Contouring, Ltd. v Nulional B6)tlrr Bus. Hur., Inc., 37 AD2d 43, 

45 (1st Dept 1971). 

With regard to tlic fair comment privilege which protects statements o l  opinion based 

upon facts, tlic court has Iicld that “[nlo comment or criticism, otherwisc libelous, is lair or ,just 

comment on a matter of public interest ir  it be made through actual i l l  will and malice. By actual 

malice is meant personal spite or ill will, or culpable recklessness or negligence.” Wehringer v 

Newman, 60 AD2d 385, 391 (1st Dept 1978) (citations omitted). 

Here, plaintirf alleges that malice was an underlying factor in determining the rating. 

Plaintiff contends that defendant intentionally gave its business a low rating, because plaintiff 

was not accredited by defendant and did not pay the required accreditation fee. Plaintiff 

relerences various investigations conducted in other states which havc disclosed how bettcr 

business organizations liavc given lower ratings to businesses which do not pay accreditation 

fees. 

In addition, while defendant’s online review o l  plaintiff’s busincss states that dekndant 

did not have suf‘licient background inlormation to determine how long plaintill has been 

conducting business, plaintiff contends that it has bccn in constant contact with three spccific 

employees of defendant and has fully responded to various inquiries. Plaintiff also alleges that i t  

has fcwcr uiiresolved complaints than other busiiiesscs gradcd by defendant who were given a 

better rating. Therelore, based upon the allegations which are discussed i n  its amended 

complaint, plaintiff has satisfied its pleading burden for malice. 
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Defendant coiitcnds that plaintiff has failed to specifically identify the allcged special 

dainagcs it has s u l k e d  in order to succeed on its cause of action for trade libel. The Court of 

Appeals has held that “special damage must be fully and accurately stated. If the special damage 

was a loss of customers * * * thc persons who ceased to bc customers, or who refused to 

purchase, must be named * * * [If] they are not named, no cause of action is stated.” Drug 

Research Corp. v Ctrrtis Puhl, Co., 7 NY2d 435, 440-44 1 (1 960). The amciided complaint 

statcs; 

26. Numerous potential customers and actual customers of Factory Outlet 
have refused to purchase products from Factory Outlet as a direct rcsult of the 
HHH report. Hy way of example, on May 7,201 1 Factory Outlet received an c- 
mail from a potential customer iiained I l ! ! ? l l c ! ~ ~ ~ ~ c ~ ~ ~ ~ ; i s t . n c t  stating “[alre you 
aware of how poor you [sic] BBB rating is? I was going to purchase from your 
site but not iiow.” On May 1 1 ,  201 1 ,  Factory Outlet’s customer Sainuel Savage 
contacted Factory Outlet, stated that he has reviewed the BI3B report and 
demanded a h l l  refind of$35.99 noting that based on thc BBB report, he should 
have known nol to do business with Factory Outlet. On January 25, 20 1 1, Factory 
Outlet customer Scott Davidson demanded a full refund of his purchase pricc 
based on the BBB report. 

27. Factory Outlet sales representatives have received numerous phoiic 
calls from prospcctive custoiners similarly stating that they will not purchase from 
Factory Outlet because of its poor BBB rating. 

Therefore, plaintifl has sulficiently .plead special damages in the form of lost customers which it 

has identified. 

Defendant also contends that the coinplaint should be dismisscd based upon 

docunieiitary evidencc, spccifkally exhibits B and C’ of the afikmation of Brendon D. O’Brien, 

Esq. Exhibit H is a copy o f a  page from defendant’s website which is eiititlcd “What are BBB 

ratings?” and describes thc lcttcr grading system. Exhibit C is entitled “HHH RATINGS 

SYSTEM”, which is also a pagc from the website which discusses the sixteen clemciits used in 

5 

[* 6]



the grading proccss. 

“In order to prevail on a CPLK 321 1 (a) (1) motion, thc iiioving party must show that the 

documentary evidcnce conclusively rcfutes plaintiff’s . . , allcgations,” AG C‘cpitcrf Funding 

Pcrrtner,~, L.F. 11 State Si. Biink & Trzist C‘o., 5 NY3d 582, 591 (2005). ITcre, while exhibits B 

and C outline the rating system, the dociinients fail to provide specilk information regarding the 

calculation of plaintiFs rating and do not fully address the allegations that plaintifr received a 

lower rating due to its failure to bccoine accredited. 

In conclusion, bccause plaintiff has sct forth sufficient factual allegations rcgarding its 

causes of action against defendant, defendant’s motion to dismiss the complaint is denied. 

CONCLUSION 9 nd ORDER 

Accordingly, it is 

ORDERED that deftndant Better Business Bureau of Metropolitan New York Inc.’s 

motion to disiniss is denied; and it is further 

ORLIERED that defendant is directed io serve an answer to the complaint within 10 days 

ai‘ter scrviw o f a  copy ofthis order with notice of entry. 
\ 

Datcd: IB.iJL 
F I L E D  

OCT 24 2011 

ENTER: 

NEW YQRK 
COUNTY CLERK’S OFFICE 
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