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-against- 

74 84 O’HTSNRY INC, 74-84 THIRD AVENUE COW.;  

AVENUE, TAX BLOCK 556, TAX 1,OT 59, COUNTY 
OF NEW YORK, C‘I‘I’Y aid STATE OF NEW Y O N ;  
’11 IE NEW YOKK STATE LIQUOR AUTHORITY; 
“JOHN DOE” and “JAN I+: DOE,” fictitiously named 
parties, true names unknown, the parties intcnded being 
the owners, lessees, operators, or occupants of the 
commercial eslablishmcnt operating as “Nevada Smith’s” 
located at 74 Third Avenue, New York, New York; and 
any person claiming any right, title or interest in thc real 
property which is thc subject of this action, 

THE LAND AND HIJTLDING KNOWN AS 74 THIRD 

F I L E D  
AUG 24 2011 

N t W  YOHK 
COUNTY CLERKS OFFICE 

Defendants. 

In this nuisance abatement procceding, plaintiff City of New York moves for an order 

pursuant to CPLR 32 12 granting summary judgment against defendants 74-84 Third Avenue 

Corp. and The Land and Buildings known as 74 Third Avenue, Tax Hlock 556, Tax Lot 59, 

County oCNew York, City and State of New York (collectively the “74-84 Third Avenue 

dcfendants” or “defendant owner”), striking their answcr arid : 1) pcrmanently enjoining the 

illcgal sale of alcoholic bcvcragcs or lor any other activity as defined within section 123 o f  the 

New Yolk Statc Alcoholic Beverage Control Law; 2) taxing and allowing plaintill’s costs and 

disbursements against dcfcndants pimiant to the CPLK, and allowing execution therefobrc; and 3) 

taxing and allowing plaintiffs actual costs, expenses and disbursements in investigating, 
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bringing and maintaining this action, pursuant to New York City Administrative Code 67-71 4(g), 

and directing that plaintiff liavc execution therelore. ‘I’he 74-84 Third A V ~ I ~ U C  defendants 

oppose tlic motion and cross-move for an order pursuant to CPLR 32 1 1 and 3212 granting thcm 

summary judgment dismissing the complaint for failure to state a cause ol’action. 

‘I’he following facts are not disputed unless otherwise noted. Dcfendmt74-84 Third 

Avcnue is the owner of thc premises known as 74 Third Avenue. By a written leasc dated July 1 ,  

1992, defendant 74-84 O’Henry, Inc. (“dekndant tcnant”) leased the store and thc basement in 

the building for use ;is a “cafe/rcstaurant with the right to scll alcoholic bevcrages as permitted by 

law.” The lease expired on June 30, 2007 and was extended through June 30. 2012. Defendant 

tenant operates a bar known as “Nevada Smith’s” at the premises. 

On March 22, 20 10, plaintiff City coinmcnced this action seeking a judgmcnt pursuant to 

New York City Administrative Code $7-706, perniancntly enjoining public nuisances at the 

prcrnises, pemianenlly enjoining the person or persons conducting, mairitaining or permitting 

public nuisances at the premises, and imposing civil penalties of up to $ I  ,000 per day. The 

verified complaint alleges that on thrce separate occasions, October, 21, 2009, November 17, 

2009 and December 1,2009, underage auxiliary police officers purchascd alcoholic bcvcrages 

from a bartcnder at the premises, “in violation o lNew York Statc Alcoholic Bevcrage Control 

Law section 65.1, Prohibited Sales - Any person under thc agc of twenty-one years.” The 

complaint also allcges that on Novembcr 2 1, 2009, a 19-year old fciiialc patron was allcgcdly 

raped by a imlc patron in tlic bathrooin insidc the premises. 

PlaintifT liled the suminom and complaint with an Ordcr to Show Cause lor a prcliminary 

injunction seeking to enjoin the public nuisanccs and to close Nevada Smith’s for one year. On 
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March 23, 20 I O ,  the Hoii. Martin Schocnfeld signcd plaintiffs Order to Show Causc and issued a 

temporary rcstraining ordcr closing Ncvada Smith’s pending a hcaring on tlic motion. Prior to 

tlic return date, tlic City and defkndant tenant cntered in to a stipulation of settlement in which 

the tenant consented to a permanent in.junctioii enjoining it from violating Alcoholic Beverage 

Control I,aw 5 123. The tcnanl also agreed to pay the City a $ 1  0,000 Lcsettlcn~ent payment,” and 

agrecd to iniplement ccrtain procedurcs to ensure compliance with the stipulation, iiicluding the 

use of an electroiijc agc-vcrificatioii and recording system, tlic use of a digital video surveillance 

system, posting “course of conduct” signs inside and outside the premises, maintaining security 

officers during specified hours, consenting to unannounced inspections by the New York City 

Police Departnicnt, and consenting to the paymcnt o1 Gnes if the stipulation is violated. 

On March 25, 201 0, defkndant owner intcrposed an answer asserting general denials and 

the affirmative defenses of failurc to state a cause oi‘action, and lack ofjurisdiction based on 

impropcr service and lailure to file proof of scrvice in accordance with Adminislrative Code $7- 

7060. Plaintiff City is now moving for sunimary judgment on its claim for a permanent 

iiijunction against defendant owner.’ Defendant owner opposes the motion and cross-moves lor 

summary judgment dismissing the complaint. 

On a motion f x  sunininry judgment, the proponent “must make a prima facie showing of 

entitlcincnt to judgment as a mattcr of law, tendering sufficient evidciicc to eliminatc any 

niatcrial issues o f h c t  from the casc.” Winegrad v. New York LJnivcrxitv Medical C‘cnter, 64 

N.Y.2d 85 I ,  852 ( I  985). Once the proponent satisfm this showing, the burden of proof shifts to 

the party opposing thc motion to produce cvidentiary proof in admissible foriii to cstablish that 

The City is not seeking summary judgment on its claim for civil pcnalties. I 
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matcrial issues of fact exist which rcquire a trial. Alvarez v. Prospect T lospilal, 68 N.Y.2d 320, 

324 (1 9x6). Both parties are required to lay bare their prod; and “mere conclusions, exprcssions 

of hopc or unsubstantiakd allegations or assertions are iiisufficient.’’ Zuckcrman v City of New 

York, 49 NY2d 557, 562 (1980). 

In support of its motion for summary judgment, plaintiff City submits alfidavits from 

three separate policc olfiicers as to each of the three incidcnls in which a bartender at Nevada 

Smith’s served alcohol to an underage auxiliary police officer. Plaintilf also submits copies of‘ 

the summonses issued to the bartenders for violating section 65. I of thc Alcoholic Beverage 

Control Law (sale of. alcohol to minor), as well an attorney’s affirmation, the pleadings, and the 

deed h r  tlie property showing defendant 74-84 Third Avenue Cot-p. as the owner of the premises. 

Based on the foregoing affidavits and documcnls, plaintiff has made a sufficient prima facie 

showing to be ciititlcd to judgmcnt as a matter of law on its claim for a perrnancnt injunction 

against defendant owner pursuant to the Nuisance Abatement I,aw, Administrativc Code 9 7-706. 

Dekndant owner, on the other hand, has failed to establish a genuine issuc of material 

fact requiring a trial, or that it is cntitled to summary judgment dismissing the complaint. 

Contrary to defendant’s argument, thc affidavits from the three police ofiicers arc all bascd on 

personal obscrvations and first-hand knowledge, and are sufflcicnt to constitute competent 

evidentiary proof. I n  each afljdavit, the police ofliccr states that he was assigned to work in an 

undercover capacity along with an underage auxiliary police ol‘licer, and prior to entering Ncvada 

Smith’s, hc examined thc undcrage auxiliary policc officer’s idciitificatioii and “verificd that tlie 

information contained on his/hcr identification indicatcd that he/she was under twenty-one years 

old.” The policc officers also state that they observed thc underage auxiliary policc officer entcr 
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the premises, they “tlicii obscrvcd the underage auxiliary police oftyccr order two (2) Corolla 

bccrs from a bartcndcr within the establishment in cxchange for a sum or United Stales 

currency,” and the “bartender accepted the payment tendered by the underage auxiliary policc 

officer.” The police ofticers further state that “[alt no time did this individual or anyone else 

within the subject premises, ask the underage auxiliary police oflicer for any idenlilication 

regarding proof of hisher age.” 

Defendant owiicr also argues that the City is not cntitled to a permanent injiinction absent 

a showiiig of actual knowledge on the part of the owner. Defendant’s argument is without merit. 

Administrative Code Yj 7-706(a) provides that a court may grant a permanent injunction “to 

permanently cnjoin a public nuisance within the scopc of this subcliapter, and the pcrson or 

persons conducting, maintaining or pcrmitting the public nuisance from further conducting, 

maintaining or permitting the public nuisance.” Section 7-706(a) also provides that the “owner, 

lessor m d  lessee o fa  building, erection or place wherein thc public nuisance is bcing conducted, 

maintained or permittcd shall bc made defcndants in the action.” Scction 7-706(b) mandates 

that the “corporation counsel shall name LIS defendants the building, erection or place wherein the 

public nuisance is being conductcd, maintained or permitted, by describing it by block, lot 

number and street address and at least one or  the owners of some part of or iiitcrcst in the 

property.” IJnder section 7-706 (c), “[iln rem jurisdiction shall be complete ovcr the building . , 

. by aflixing the siimiiions to the door of Ihe building. . . and by mailing the suiimons by certilkd 

or rcgistcrcd inail return receipt requested, to one ofthe owners of sonic or part ofor interest in 

the prcqwrty.” Based on these provisions of thc Administrative Code, on an application for a 

preliminary or a pcrnianent injunction, the court’s jurisdiction is “invoked by the cxistcnce of the 
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nuisance at the premises” and ‘‘[tJhus its jurisdiction is in rem, and its orders are enforced against 

the premises. ‘I’hc personal fault of the owner is not a inaterial consideration upon such an 

application.” City of New York v. Castro, 160 AD2d 651 ~ 652 ( l C t  Dept 1990). In othcr words 

thc court’s jurisdiction is in rein and its authority to abate the riirisancc arises from its in rcm 

jurisdiction over the premises localed in Ncw York County. SEC id. As quoted abovc, the 

nuisance abatcmcnt law requircs that building where the public nuisance is being maintained be 

named as a defendant, together with the owner, as a way of providing the court with jurisdiction 

to abatc the nuisance. SCc City ofNcw York v. Dana, 165 Misc2d 409,416 (Sup Ct, NY Co 

1995). 

Dcfcndant’s reliance on the decision in City ol‘Ncw York v. Dorrian, NYIJ October 3, 

2006 (Sup Ct, N Y  Co), is misplaced, as the issue as to the owner’s knowledge arosc in the 

context of the City’s claim [or civil damages, not with respect to the claim for a permanent 

injunction. Notably, Administrativc Code 5 7-706(11), provides for the imposition of a civil 

penalty of not i m t c  than $1,000 per day, but requires a “finding” that the “defendant 

intcntionully conductcd, maintained or pcrniitted the public nuisance7’ (emphasis added). As 

notcd abovc, plaintil‘f City is not pursuing its claim for civil damages against defendant owner. 

Defendant owner further argues that the City has already obtaincd a permancnt injunction 

on consent from the tcnant, thc operator of the bar. The fact, however, does not preclude the 

City fkom also obtaining B pcrnianent injunction against the owncr, tior does it rcnder the City’s 

claim moot. & C‘itv ol‘New York v. Phillips, 272 AD2d 568 (2”“ Dept), Iv app den 95 NY2d 

262 (2000); City ofNew York v. Mor,  261 AD2d 185 (1” Dept), app d i m  93 NY2d 1041 

(1999). As the First Departnierit explains in City d N e w  York v. Mor, the “issuance of an 
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injunction against the landlord as well as the tenants . . . will ensure that neither t l ~ c  tcnants nor 

the landlord will be ablc to arrange a subsequent renting of the premises to the tenants, under any 

name.” Id at 187. 

Finally, defendant owner argues that suniinary judgment is preiiiature since it is entitled 

to conduct discovery. That argument is without merit, as defendant has failcd to  show that facts 

essential to oppose tlic motion arc in plaintiffs cxclusive knowledge, or that discovery might 

lead to facts relevant to the issues. 

257 (1 Et Dcpt 2008); Woods v. 126 Riverside Drive Coy ,  64 AD3d 422,423 ( lst Dept 2009). 

Silverstein v. Westiniiistcr I-louse Owners, Inc., 50 AD3d 

Based on the foregoing, plaintiff is entitled to siimmaryjudgnicnt on its claim for a 

permanent injunction against deLendant owner. 

Plaintiff also seeks summary judgment against delendant owner as to its actual costs, 

expenses and disbursemcnts in investigating, bringing and maintaining this action, pursuant to 

New York City Administrative Codc Ij7-714(g). Section 7-714(g) requires the City to submit 

“satisfactory proof. by affidavit or such other evidence.” Plaintiff has not submitted any such 

affidavit or other evidence as to thc actual costs it has incurred in investigating, bringing and 

maintaining this action. Moreover, in the abscncc of exigent circumstances, costs arc expenses 

not recoverable under section 7-7 I4(g) Lor the abatement of a nuisancc for which the owner had 

no notice. See City of New York v. Basil Company, 182 AD2d 307 (1 ’‘ Dept 1992); See also 

-, 236 AD2d 504 (2’ld Dept 1997). Although the coiiiplaint alleges that 

the owner “knew ofthe alleged activity being conducted in the subject premises,” the City has 

not produced any conipctcnt cvidcntiary proof to support its bare and conclusory allegation that 

as to the owner’s knowledge. T ~ L I S ,  thc City’s claim to recover thc costs and expenses of this 
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action pursuant to section 7-714(g) iiiust be dismissed. ‘ lhe City, howevcr, is still entitlcd to 

statutory costs and disbursements pursuant to the CPLR. 

In light of the detenmination herein abovc, the cross-motion is denied. 

Settle order and judgment on noticc, including a copy of this decision. 

DATED: August 7 ,2011 ENTER: 

F I L E D  

NEW YOHK 
COUNTY CLERK’S OFFICE 
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