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SUPREME COURT OF THE STATE OF NEW 
COUNTY OF NEW YORK; PART 55 

x c-------------------_____I_______L____ 

BARBARA PARKER, 
Index No. 103888/10 

DECISXON & 0- 
P l a i n t i f f ,  

-against- 

BATTERY PARK CITY AUTHORITY, 

rSOLOMON, J, ; NEW YORK 
COUNT\/ CLERK'S OFFICE 

P l a i n t i f f  Barbara Parker (Parker) auea defendant 

Battery Park C i t y  Authority (Battery Park) for injuria8 suffered 

in a trip and f a l l  in front of the New York Meraantile Exohange 

Building, in B a t t e r y  Park C i t y .  B a t t e r y  Park moves for sununary 

judgment on thm ground that  Parkar  failmd to establish her prima 

facie case 

Parker is seventy aight years o ld .  She runs for 

exercises on a daily basis. On S e p t e e r  1.3, 2009, shs was 

running her daily route from her nearby home to: TriBeCa Tower, 

aleo in lower Manhattan, whmn a h s  tripped and fell. At hsr 50-h 

hearing,  Parker testified that hsr oneaksr got caught on tho l i p  

between t w o  asmont sidewalk gavemsnt slabs. She stated that  

there waa a one to ons-and-a-half inch height d i f f erent ia l  

between the slaba ( P a r k e r  50-h Hearing, aktachrd to Braun 

Affirmation, Ex. B, p .  2 5 ) .  She did n o t  notice the problem until 

after she fell. She was presented w i t h  photographe of the 

sidewalk (Opposition, Ex. A ) .  The first photograph (Photo 1) 
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depicts a w i d e  v i e w  of the  atroet, and does not ahow any 

noticeable depraaaion in the aidewalk. The seaond and third  

photographs (Photos 2 & 3) are closeupa of the sidewalk, takan 

from different  anglea, whioh s h o w s  a clear depression b a t w s e n  the 

smaller pavers and the larger flagatone that creatss an edge. On 

Photo I, Parker i d e n t i f i e d  ganrrally w h e r s  she fell (Oppoaition, 

Ex. B), though she waht unable to pinpoint the loca t ion  (Parker 

50-h H s r r i n g ,  attrrchrd to Brmun Affi-t ion,  Ex. B, p -  2 7 - 8 ) .  On 

Photos 2 6 3 ,  a h s  i d a n t i f i a d  khe lip as what shr tripped ovar. 

Bruno Pamponio (Pomponio), the  Direotor of Maintenanae 

for the B a t t e r y  C i t y  Parkn Conservancy, testified for Battery 

P a r k .  His dutiea included maintaining all .  hard surfaces in 

Battery Park C i t y .  He testified that no pedestrian filed a 

aomplaint and none of h i s  employees filrd a report ragarding the 

condi t ion  of the area where Parker fell. Ha also  t e s t i f i a d  that 

Battery Park smploys a stone mason whose :lob it is to inspeat and 

repair stonework, but that there is no rocplas insgeot ian  

schedule (Pomponio deposition, attached t o  Braun Affirmation, Ex. 

H ,  p .  171, and noone was specifically asazgned to inspect or 

ovex8em the area wherr Parker f e l l .  

Battery Park argues that  Parker has failed to establ ish 

her c a m  beaauae she cannot ident i fy  tha mxaot loaation of hrr 

fall. 

preaise locat ion of her f a l l ,  she responded by pointing to thrse 

In rosgonas to a question a s k i n g  her to indicate the 
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areas w i t h i n  the same area of Photo 1, and ertatsd that s h s  oould 

not pinpoint which lip shs tripped over. A p l a i n t i f f ,  in 

response to a BIUIIMIK~ judgment motion, is n o t  required to ''prove 

precisely w h i c h  particular crack in t h e  xoadway uaussd her to 

fall . . . it i& enough that  she prsaented aornpstmnt mvidonco 

which, if believed, would support a reasonable juror's conclusion 

t h a t  on& of the aracks in this area of t h e  pavement w a s  the caume 

of hex fall" (Chasm v .  Drytap V i l l a g e ,  I n u . ,  41 AD3d 130 [lmt 

Dept. , 20071). Parker has prraentod s u f f i a i e n t  oompstant 

evidence to aurviva aummsry judgment. To the extent  that her 

50-h tsatimony and her EBT differ slightly, that is a qusntion of 

credibility bast left to the jury. 

Battery Park next argues that the defect that Parker 

tripped over was trivial. A defeat that is tr ivial  warrants 

diemiseal as a matter of law (Trinasre v County of Suffolk, 90 

NY2d 976, 976 119971). Howover, t h m  F i r s t  Departmint holdm that 

" [ w l h i l o  a gradual, shal low depression is generally regarded aa 

trivial . . . the presenoe of an m d g e  which poses a tripping 

hazard renders the  defsct nontrivial" ( A n p n i o  v .  Metropolitan 

Txansp. Auth. , 2 7 7  flD2d 165, 166 [lot Dopt. , 20001 [citation8 

omittsd]). Tho photogsaphr (Opposition, Ex. A) dapiot rn odge 

that posea a n o n t r i v i a l  tripping hazard. 

F i n a l l y ,  Battery Park argueas t h a t  it did not have 

actual or conatructiva notice of the condstion. Admi t ted ly ,  
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thoro i a  no avidmnae of actual not ias .  Battery Park c l a k  that 

there ia no evidence that the oondit ion existed for a suffiaient 

lmngth of time to permit it the opportunity to diacovsr and 

resmedy it (Gordon v .  American Museum o€ Natural History, 67 NY2d 

836 [1986]), and, therefore, there is no svidence t h a t  it had 

constructive not iae .  This i L p  inoorrect. The uondition warn not 

transitory (i.e. trash or i c e ) ,  and tha photographs provide 

rvidsncs of a dopromaion i n  t h s  sidewalk that  a jury could 

determine formed over, and axfstsd'for, a a u f f i c i e n t  l sngth  of 

time for Battery Park to discover and remedy it (see, s . g . ,  

Haaeley v Abels, 8 4  AD3d 4 8 0  [lut D m p t . ,  20111 [photographs of the 

s i te ,  when v i e w e d  in the light most favorable to p l a i n t i f f ,  i b l  

evidenua of construativa not i ce ] ) .  

In light of thr foregoing, it hereby is 

ORDERED that defendant's motion for summary judgment is 

denird; and it further is 

ORDERED that counsel ahall appear for a pre-trial 

conference in Part 55, 60 C e n t r e  Street, Room 432, New York, NY, 

on November 2 8 ,  2011 at 2 P.M. 

Enter :  ,(,p 
g. . c .  
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