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111 the Matter of the Application of 
ERIC WOLFE. 

Pctitioiier. 

For ;i .Iiiclgment Pursuant tn  CI’LR 
Article 78 

-aga i list- 

R A Y  MON I3 W. K III LY ~ as C‘omm issioner 
of the New York City Police 
Llcparment, and T H E  CI’I’Y 
OF N E W  Y O M ,  

Res J ncl c l i t  s . 

INLIES  NUMBER: 1803!E8/2011 

F I L E D  

NEW YORK 
COUNTY CLERKS OFFICE 

Petitioncr liriiigs the instant pelilioli pursiiant to Articlc 78 o f  the Civil Practice 1,aw and 

ICules seeking to  iiiove this Coui-1 to issuc a diixxtiiig Raymond W .  Kelly and the City OENew York 

(hereinalisr “Respondents”) t o  rcinstatt. h c  petjtioiiei- t o  his employment CIS a police ol’ficer with thc 

NL‘W York City Police Ikpai-tmcnt arid tlirccting that said respondents pay petitioner back pay since 

Jaiiiiai?. 20.  21)07. RespoiiJcnt npposcs [lit. iiistaiit pctilion on the grounds that its dcterrnjnations 

\\'ere rial arbill-ary, capricious o r  an abut o~.discrt!ti(.)ii atid niuves the Court to dismiss it. 

Thc i.clevant record Iiercin I-c\ cals t l i o r  Pclitioncr Iici~uin .joined the New Yo& City Police 

Department (hereinafter “NYPD”) in 1989 ;mi was proniotcd to detective in 1996 and dctective 

second grade in 2001. On or  about .Jiiiic29, 2006, the NYPD charged petitioner with three 

s pr c i li c at i o 11 s a 1 1 ug i ng v io I3 t io 11s of’ N Y P D ’ s 1.e gu I ;1 ti oil s . Sir b se q ue II t 1 y . a hearing was conducted 

OVCI’ ;I span of four days bchre  Assistiunt Deputy Conimissioner Sarner (hereinafier Saiiier) on said 

spccilications.’ All parties were represcnted by counscl at the hearing and 6 people testified 
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including petitioner hcrein.’ Uy Ikpoi-1 ; l i d  Jit.comnit.lidatiol7 dated February IS, 2007, Sarner 

f~)ut id  petitioner guilty and rccomniended his dismissal li’otn NYPD. By Order effective April 1 .  

2007, respondent RAYMOND 1’’. LEI ,[*I’ dismissed potitioner from NYPD. Thereafter, petitioner 

coiiitiiencd an action pursuant to CPLR ’Articlc 78 i n  Supremc Court under Index Number 

1 I O  I71/’?OO7 to annul  thc deteimina~ion disillissing h i n i  from tlic Department. By Order dated 

Ikccmber  2 1 ,  2007, said petition a x s  rraiisli.rrcJ li.oiii thc Suprciiie Court, New York County, to the 

Appellate Division, First Ikpal-tmerit. 13s’ Ilccision aiicl Ordt.1~ dated December 2 1 2007 cntercd 

Decem bcr 2 1 .ZOO 7 ~ the A 13 pc I I a ~e D i v i si on, I i rs t Oc p x t  tiic nt . ann 11 I I ing ~ s p o  ndcii t ’ s de Leimi iiat ion 

claleci April 1, 2007, dismissing Speci tications N o .  I and N o .  2 against petilioner and remanding tlie 

iiiiittci- ti7r a ne\im pcnaliy 011 the tliii-d speciiica~ion. 13y lctter datcd January 3, 201 I ,  petitioner’s 

:irioi.ncy advised the N Y P D  iha l  IIC  u ;IS i.e:idq’ to rcpc)rt lor d u t y  ocith N S P D .  Additionally, petitioner 

demandcd back pay since .laniiary 29, 2007. Rcspondcnt RAY b1OND W. KELLY reconsidered tlie 

penalty i n  light of the aforemenlioned ciccision by tlie Appellate Division. First Department. By 

lctter dated March 29,201 1 ~ S. Andrcw Schaffcr, Deputy Commissioner ofJ..cgal Matters respoiidcd 

to petitioner’s attoniey,and esplaincd that the matter had been remanded back to NYPD for a 

detcrminatjun of a new penally 011 thc rcmainiiig specification. Additionally, the letter informed 

petiiioner’s attorney that rcsponclent IIAYMOND KELLY dctcriiiined tha t  tlie penalty of disniissal 

was the appropriate p e n d t y  i’or the reiiiai ning speci lication and tliat said respondent aftiriiicd the 

p r w  i o Lis 1 y penal t y I) 1’ J i SI 11 i ss;i 1 , 

(311 o r  about March 30, 2c) I 1 . Iic*titioner commenced the instant petition challenging 

respondent’s reconsideration and reaffirniatioii ot‘tlic petitioner's termination and seeking an order 

directing petitioner to be reinstated and paid back pay. l’etitioner argues that respondents’ failure 

t o  rejiislntc petitioiier and pay back pay is arbiti-ary and capricious. and violates the due process law 

iitider the Constitution u f  the Statc ol‘Nt.\4, York and die Fourteenth Aniendment ofthe United States 

Co 11 s1 it 11 t i  011. 

Respondem argue that the Appsllak lli\’isioii iicvei- ordered that petitioner be rciiistaicd or 

I I I  addiiion to tsstil’ying oii his ~ v o t i  hehalf’. pclitioncr cnllcd b,ugcnc Doiirielly, an investigator in the Office 
of thc. New Yolk City Special Narcotics Proseuuiol-. The respondents called the following ns witnesses: Julio 
Vasyucz. Freddy Soriano, Griselda I>clacruz wid Tlioiiias liitcliko. 
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paid back pay and that petitioner is no t  cntitled to cilhcr. Finally,. respondents maintain that the 

petition must be clisinissed. 

AflicJc 78 o r  tlie CpldII  lyovides f j i -  liinitcd judicial review of  administrative actions. 

Ad 111 i 11 i strati vc age n C‘ i cs 1i.j {) y \? 1-0 ad c] i sc re t i c1 n ;I I-), p 0 wc r Lv 11 c n m ak i ng d C t e rm i I 1  at i 0 n S 0 I1 malt C I’S 

they are einpowerecl to decide. Section 7503 pro\/ides i n  relevan1 pai-t that “LtJhe only questions that 

nlay be raised i n  a proceeding under  this article N C . . ,  3. whether a determirialion was iiiade in 

\~iolarion oi’lawful proccdure, was al‘lccted by ;in crror ol’law or \vas arbitrary and capricious o r  an 

altrusc ofclisci-etion, includiilg abusc ol’discretion as to the mcasurt. o r  mode of penalty or discipline 

imposed; or 4. ~vlicclier a dcicr-mination niiidc as :i rcsiill ol’a hearing held, and at which evidence was 

~akcn ,  pursuant to direction by law is, on the cntire record. supported by substantial evidence.” 

I n  deciding whether an agency’s determination was supported by substantial evidencc or was 

arbitrary, capricious or an abuse of‘discrction, the reviewing court is limi led to assessing whether 

the agcncy had a rational basis f’or ils determination and niay wcrtui*ii the ikgellCy‘S decision only if 

tlic record rcvcals that tlic agency acted M.ithoiit ha\riiig a rational basis for its decision. SCC, Heintz 

v .  Ulo\vn, SO N.Y.2cl 998. I O O I  ( 1992) cilitig I’ell \’. Hoarcl o f  Education, 34 N.Y.2d 322, 230-3 1 

( 1  974); Sullivan County, Harness IIaciric IZw)cintiun v. Glasscr, 30 N. Y.2d 269, 277 (1972). 

Substantial evidence is rnoi-e than %:ire sui-riiise, coti.itxlitre, spcculation 01’ rumor’’ and “less than 

a prcponderance of the c~idctice’.’’  300 Ciraiiiatiiii Avctiuc Associatcs v. State Ilivision of Human 

ICidits. 45 N.Y.2d 176, 180 ( 1978). Substaiiti:il evidence consists of “such relevant proof as a 

reasonable initid may accept as adequate to support a conclusion or ultiinate fact.” Id See, also 

Consolickwd Edisoti v. New E’ork State DHR. 77 N.Y.2d  41 1, 41 7 { 1991 ). Whci-c the Court h i s  

the ; I ~ c ~ I c J ( ’ s  cletermiiiatiori is ‘ ‘ S I I ~ ~ O I . ~ L ‘ C ~  b), Il1ct.s or rcasnnable inference h a 1  can be drawn froin thc 

record and has a rational basis i n  the Iuw. i i  must lx conIlmed.” 

TelcEraph Co. v. State Tax Conmissioner. 61 N.Y.2d 393, 400 (1984). 

American Telephone and 

Petitiuncr*s .4rtjclt‘ 7 5  Petilioii iiiiis~ bc dciiied as thcre was no defacto reinstatement of  

pctiticiner‘s enipluymunl as a I-t‘sull t n f t l l ~  11p~xIlatc Di\isiotl, I-irst Depai-tiiicnr. The Rcspondent‘s 

dtxisioii \vas sirppoi-led by subsi;inii;il e\,idciicc, and  \ u s  iiol arbitrary, capricious or an abuse of 

discretion. On Article 78 rcvicu. this Cour t  is liniitecl to assessing whether the agency had a rational 

basis fcv its dcterminatioii. N o t h l > r ,  pc~irioiicr docs not nicntion any wrong doing on pari of the 
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Respotidcut that would warrant granling t h i s  pclifion. -1'hese records are 17iore tlian sufficient to 

make a shoLving oE"sirbstantia1 wideiicc" and 10r a tinding that the Iiespondent's determination was 

not without foundation. Since I<ttspondent's decision is "supported by facts or 1-ensonablc inl;=rences 

that can be drawn from the record and have a raiional basis in the law, it must be confirmed." 

American l'elenhone aiicl TelegratAi c'o.. 61 N . Y . 3  303. 400 (1984.  

!I c c o rd i 11 g I y . the pct i t io 11 i s de ti i cd ;I 11 (1 d i s 111 i s s c cl . a ,_.> '- 

'l'his cvnstitiitcs the dccision and ordcr ol ' thls (-'ourt. 

Dared: September 22, 20 1 1 

Hon. Robert L. Torres 
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F I L E D  

NEW YOdK 
COUNTY CLERK'S OFFICE 
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