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DORIS L I N G - C O W ,  J.: 

'l'his pe r so r i a l  in jury and T,aboi:- L a w  a c t i o n  a r i s e s  out 01 

p1airit.i  ff LJolir-i Cappclro' s f i l l 1  as [I r e s u l t  of a 1 l c q e d l . y  b e i n q  

provided w i t . 1 1  improper- ~ 5 a f e t . y  cquipmerit. as he was w o r k i n g  u r i  a 

con.st.ruct ion  s i l . e  owncd b y  cle1endant. C i t . y  of  N e w  Y o r k  ( C i t y  of 

New York) . P1 d i r l t i L f '  :I; .sp,o~~.se, Theresa Wissler, c l a ims  t.haI: 

defer-idants' negl  j y e r i c e  resu:Lt.ed i r i  her- loss of  corisort.j.um. In 

March 2008, p l a i n t . i t f  f i  led a compla in t .  a y a i n s t .  t h e  CiLy of N e w  

Y o r - k  and defendant  Mctcal f & E d d y  of New Y o r k ,  i n c .  (M & E) . 

T h e r e a i L - e r ,  M L E c o m m e n c e d  a Ll - i i rd-par t -y  a c t i o n  a g a i n s t  

del-er-idant. Environmcnt.;dl E n e r g y  A s s o c i a t e s  (EEA) . Or1 Play 26, 
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2 0 1  0 ,  p l a i n t  i f  fs amended t h c i r  (.:(.)ri,plclint. t o  add KEA ;is a d i r e c t  

tleLeridarit . Pi ai .r iL.iffsf  cciu.se:i 01 ;ii.t.i.ori ii-iclude c l a i m s  for 

vliolalt ioris of  Labor  J . , dw 5 5  2 0 0 ,  240 ( . I )  241 (6) and s e v c r a l  

p r o v i s i o n s  of (.he Ind~.i .st .r i .al  C:ode. Mot:..ions w i  t . f i  sequeric:e n~zrnbers 

0 0 4  00.5 a n d  0 0 6  a r e  h e r c b y  cori:;olicl~~-ltcd L o r  d i  :sposit.i.ori - 

I n  n i o l . i o i - i  scqueric:e r.irimber 0 0 4  , t.he C i t y  nf N c w  Y o r k  mc)ve::i, 

p u r s u a n t  to CPT,R 3212, f o r  ;dri o r d e r  qrar i l - inq surmnary j ucicjment. 

di.smi.s.sj riy p l a i n t i f f s ’  c:auses o f  acl-. i o n  f o r  cnmmori-1.aw ncgl. i yerice 

and  fo . r r  v io l c l t i o r i  (1.F L a b o r  Law 5 200. It also rric)ves, p u r - s u a n t  t.o 

CPJ ,R  3212, f o r  a n  o r d e r  granting smnrnary judgment  o n  it.:; c:rc)ss 

c l a i m  agai.rist- M & E f o r  c o n I : r a c t . u a I  j ridernnifj.(.:aI.ion. 

I r i  m o t i o n  sequence number On.‘,, M 6: E moves, pu r suan t .  t o  CPLl i  

321.2, f o r  an order y r a r i L i n g  summar-y _ j  udqmeri t .  criismi ssinq a1 1 01 

p l a i n t i f f s ’  c:I.airns a.5 w e 1  1 a s  any cross claims a s  asserl ,ed 

a g a i n s t .  M t; E. I n  m o t i o n  s e q u e n c c  nurither 0 0 6 ,  LEA moves,  

prir-suant t o  CPT,R :3212, f o r  an o r d e r  grant .  irig sunimary judqrner-ii: 

d i s m i s s i n g  p l a i n t i f f s ‘  c : l ; i i r n s ,  as w c l . 1  as any c : L c ) ~ ~ -  ,= cl aims 

a1 l e g e d  a s  a q a i i i s l .  L L A .  P1airit.i fLs cross-move ,  pu r suan t .  t.o CPLN 

3212, for an  o r d e r  (3ra11I~ing summary Ijudgmcnt. as a g a i n s t  M f; E a n d  

EEA. 

BACKGROUND AND FACTUAL ALLEGATIONS 

P l a i n L i f f  alieqes t.haL, a t  approxirnatc1.y 9 :  15 A . M .  on  

Decernher 31, 2 0 0 7 ,  he : ;ust .ained personal j . r i j  uric3 when h c  f e l  1. 
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I n  l h i  s t iepo.s i t . ion,  E l l -a i r i t i f f  tesl . i l- icd i.hdt. he h o n k e d  into 

t.he hole..; o f  l..he form before lie fvll.. EEA’s Lxhibil . .  H ,  Capparo 

T R ,  (:it. 64-6.5. P 1 ~ j . n t . i  ff t e s t i l i c ! d  t . l i ; . i t  h c  tiad used Lhc sdme 

liarrnes:; Lor t . h e  er.il.ir-e t . j . m c  tie was pc r foLming  w o r k  at. Ward..; 

Tsland. id. at .  40. PI a i r i t i  fi’s ~ : o u n s e l  not .ed  trl-i,at. sirice o n l y  

one  lanyard or safety l i n c / c l  i p  was pr~.)vidcci ,  i t  pLai t i I : i f f  war-il.ed 

l..o movc  mor(^ I:han t w o  feel., lie was “ i o r c c d  t.c unhu(.:kle 2 n d  

Iinsecurc h i s  : ; a f c ty  1 i i i e  arid t h c n  r-ei-look lhirnself bt3.(’:k a f t . e [ -  

moving p o s i t . i o r i s .  ” Aycrs A f f i r m a t i o n ,  7l 11. 

T h e  Ci. Ly of Ncw Yor-k arid M b F, :;et for-t.1i thc: same s c t  oi 

fact.:; r e g a r d i n q  the e .vcn t  s 1 eadir-iy up t.o and j ric:l  u d i n q  t h e  

acc.:iclent . A c c o r d i n g  t o  b o t l i  p a r t  i r s ,  workers were a3 ways 

in . s t ruc l .ed  t o  “ t . i e  o L i , ”  or hook, Lhe large hook o r 1  thc: 

p c ) s i t i o n i n q  devi.ce t o  thc hol e i r - i  t h e  f o r m ,  whenever t h e y  were 

worki.nq o r 1  f o r m s  or u s i r i y  a e r i a l  1 i f l s .  There were hand qrj.ps on 

t h e  .cj L e e 1  b r a c e s  1.1-iat were i r i t ended  f o r  i : l imbing  and t y i r i y  off. 

‘I’hc Cjty oi N e w  York rriai.nI.ains that. t.he w o r k e r s  were s ~ p p o s c d  LO 

move u p  a n d  clown and a1 sc) 1 a l - e r a l l y  or) 1.he f o r - r n .  ‘l’hc workers 

w c r c f  r i o t  L o  hook  t h e  po:.;.il.ioninq d e v i  ce whi l  e t h e y  w e r e  moving up 

arid down o r  l a t e r a l l y ,  j u s t .  when l..t-iey wcre ready t o  s t a r t .  work ing  

ai. ci s p c c i f i  (: place; whcn worker posi t . i .or is  h i i n s e l f  , h c  i.s 

hooked up  t o  t.he form, but. w h i  l e  rnoviriy 011 l .he f o r m ,  lie i s  not 

hooked up.  P l a i n t . i f  f was s t a I . i o n a r y  a t .  t he  t . i m e  01 t .hc accideznt. ,  

a t t e m p t i n g  Ikc) remove o n e  of t . h e  rorm: ; .  

A(:(:ordir-iy t o  t.hc: C:i t.y of New Y o r l ~ ,  t.he safety equipmenl. 
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p r o v i d e d  i.o p l a i  r i I . . i f t -  W ~ I S  t.he on! y equipmer-iL t.bi;di. coul  t3 hdvc been 

used t.o p e r . l o r - m  t.tie j o b ,  d u e  h o  t.lic-. eight-i r-ich b o l . L s  t . ha l .  

p ro t . ruded  f r - o r r i  Lhc f(orrris 53 a1.I .ery A f f i r m a t i . o n ,  ‘I[ 13. NeiLhcr 

lanyard . . ;  r i ( : ) r  1 i fe 1ii-ic.s W P L , ~  usc::d i i - i  ::tri l pp inq  proc:c:dures. I d .  

Ronald K e l l n c r ,  ;i Silvcri te .Sit.(: SaIety D i r e c t o r ,  te:;Lifi.cd 

, ~ l t . I i o r i g h  S i l v e r .  i t e  p~ir.c;,h;i:;cd d i lfcrenl. v a r - i  a t  i o n s  of  f a 1  1 t.IiaI., 

p r o t - c c t - i o n  dcvi  (:e:;, 

<>:I; safe ;d:; what. p l a i n t i f f  w ~ i s  g i v e n .  

o f  Mot ion ,  Exl-1. E ,  T<el.lner T r a n s c r i p t  a t  40-41. Belts w e r e  <2I3.s0 

r i o t  s a f e .  Id. at. 41. Hoci ri;:i, S i  1 v e r i t . c ’  :; sit .e s a f e t y  

rcpre:;er-itat.j  v e ,  corici.irretl that, in cnnr i ec t ion  w i t . ]  t.lie 

po.7 i . t i o n i n q  d e v i c e  a n d  tiarncs.s which p l a i n t i f f  was i .isirig, 

o ther  f a l l  a r r e s t .  d e v i c e  would h a v e  b e c n  appropr.i .aLe, as i t  may 

h a v e  done 1nc3re harm Lhan qood. C i t y  of N e w  York‘  s Exhibi.1: E’, 

Hocina TR, at. 12 - A f t c r  p 1  a i n t i f f ’  s a c c i d e n t ,  1:he s a f e l - y  dev ice  

used b y  gl a i r - i l i f  f wa: i  det .ermi r.ied t .o be i n  quod condi. t . ion arid w a s  

r e i  %;sued t .o someone e1.se s1iort.l y Lhercaft-er. . C l a t t e r y  

A f f i r m a L i o n ,  1 -1 6-1’/ . A f t . e : r  t:hc a(.:c:ident o c c u r r e d ,  i t  w a s  

S i l v e r i t e ‘  :: r e s p o n s i b i l j  ty t o  fj 1 I out.  ari accideril: rep(.)r:l- f o r  

OSHA. 

s u c h  ais yo-yos arid ne ts ,  none w o u l d  have becn 

Cj.t.y of New York’ s N o t .  i ce 

no 

‘l’hc r-eprescntat.j.ve from DEP, Kcj t.h Reckmann ( B e c k m a n n )  , t h e  

t.est i f i c d  tha t  h e  would v i . s i t  the Scct. i o r i  C h i c f  P r o j e c t  mar lager ,  

w u r k  s1t.c orie t o  t h r e e  t i m e s  a week  t.n see i f  t .herc  w e r e  any 

i s sues  with c o n s t r u c t i o n  problcms arid t . h e  project.' s proqress:. 

Ci t .y  o f  N e w  Y o 1 - k ’ ~  Exl-1ibj.t. K ,  R e c k m a r l r - 1  TI<, at 1’1. Krnp1oyeF:s I r o m  
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r e v i e w  t h e  Hca1t .h  a n d  S a f e h y  Pldn tor coriforrnancc wi.1.h O S H A  

purpose:; o n l y  and  t . h a t .  t.he DEP had  thc :  a u t - t i o r i t y  for a p p r o v i n g  o r  

t e s t i f i e d  tha t :  i f  Si lver- i t .e  h a d  a gue:;I:ion rcga . r t l ing  s d f e t y ,  I-hey 

w o u l d  “corne t o  me.” Td. at. 38. 

As previously ment. ioned,  Si 1 , v e r i t e  h i r e d  EEA t o  per forn i  

safety c o n s u l t  irnq s e r v i  c e s  Ior t h e  p r o j e c t ,  i n c l u d i n g  [.he 

p r e p a r a t i o n  of t h e  Hea1t.h a n d  S a f e t y  P l a n .  Accord inq  t.o tihe 

c o n t r a c t .  between S i l v e r - i t e  and t . h c  Cit .y of New York, Si1vc:rj.t .e 

was t o  have a H c a 1 t . h  anc3  S a I e L y  P l a n  p r c p a r e d  by a s a f e t y  

p r o f e s s i  (>rial - The c o n L r a c t  s t - a t c s  t.he f o l l o w i n g ,  i.n p e r t . i n e r i t  

p a r t :  

R. [ S i l v e r i L e ]  shall be  rc.spon..; i.ble f o r  t . h e  s a fe l ly  of 
5 i l v e r i t e ’  s e m p l o y c c s ,  the public and a1 1 other persor i s  
a t  o r  about. t .he  sj.t.e o f  1.he w o r k .  [ S i l v e r i L e J  shal .1  be 
s o l c l y  responsi bl e f o r -  I.he adequacy and s a f e t y  of t-ll 1 
(:or-isl.risi:I-ion me thods ,  m a t - e r j  a 1  :j, equipment. ant3 Lhe s a f e  
p r o s e c u l . i o n  of  t.hc w o r k .  
C .  [ S i l v c r i t c ]  s h a l l .  ernpl ny  il p r o p e r l y  q u a l .  i . f i e d  s a f e t y  
p r o f e s s i  orial f a m i l i a r  w i t . 1 )  a11 work u n d e r  t h i s  c o n t r a c t  
whose dut . ies  shall bc t.o i n i t . i a l ; . e ,  r e v i c w  arid c a u s e  
i m p l e m e n t a t i o n  o f  mca.sures for [:he p r o t e c t - i  or1 01 h e a l t h  
dnd p r c v c n t i  o n  of accitleri t c ; .  [ S i l v c r i  te 1 shall ; ~ l . s o  
erripl oy  a fu1.1-t.ime safety reprcser i ta t - i  ve (s) whosc 
d u t i e s  sh,ill he to w o r k  u n d e r ,  t.he d i r e c t  s u p e r v i  s io r i  of  
t he  safety p r o f c s s i o r i a l ,  t.o implement thc . s a fe l . y  

- -1 - 
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EEA w ~ i s  1hirc.d h y  S i l v c ! r i  t.c: t.o p r o v i d c  certain safety c o n s u l  t . i  rig 

services, such p r o v i d i n g  a c e r l - i f i c d  s a f c t y  p r , o f e s s i o n a l  on 

s i t c  and  d e v c l o p i n q  the Ileal t.11 a n d  .Sa fe l .y  P l d r i .  Hi t . chcock  Rep1.y 

EFA arid S i l v e r i t e ,  s t a t - e s  t - t i a t .  i7EA w;1s  t.o p r o v i d e  a c e r t i f j - e d  

s a f e t y  p r o f e s s i  o i i a l  on s.i.te (Tar izer - )  and a safety rep on si.1:e a(. 

a rat.e of $48.00 an h o u r .  EEA’s E x h i b i t  U ,  ai_ 1. The purchase 

order  also 5 t . a t . e ~  t.tia1: “t.I-ie w o r k  w i  1 I. be performed u n d e r  the 

c l i r e c t i o r i  arid s c h e d u l i n y  of S i l v e r i t e  Cons L r u c t - i o n  C o .  ” Td. ai: 

2. KEA [ria; n t a i  r i s  t . ha t .  1r.hi.s hourly safel-.y rep was o n l y  p r o v i d e d  

i n  t h c  s i t . u a t i o n . 5  whcrc S i l v c r i t e ‘  s rcp, B o c i  rid, WAS no[: at t h e  

l?egardless, on the day ot p l a i n t i f f ’ s  a c c i d e n t . ,  Boc:i.ria was 

A c c o r d i n g  t o  Waznys,  w h i l e  a t  t h c  s i t c ,  T a n z e r  w o u l d  relay 

r c p r c s c n t d t i v e ,  who was B o c i r i a .  B o c i n ~ l  would  “ t - h c n  m a k e  t.he 

u l l i r n a t e  decisior-is w i L l - i  respect: t i c )  1:he w o r k  b e i n g  performed a t  
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t.hc j o b  si1.e- I‘ Hitchr;(-ji:k R e p l y  .41-Ti r rn ;3 t t i (or i ,  Wazriy:; A f f i d a v i t ,  fl 

3. ELA was only presel-)I.. ,  r~cc:ordir-liIy 1 . 0  Waznys ,  for p u r p o s e s  of 

c: c) n Ci II (.: t. i 1-1 (5 r2 s i 1. 

d i d  not. d i r e c l .  or c o n t r o l  t.he w o r k L  01 ariy of t:he S i 1 v e r i t . e  

c m p i o y e e s .  IIe c l . a ims  I.hat. EEA w c i s  A cori:sul t.ant t o  Si . l .vc : r i te ,  and 

had IIC au1:Iior-i.t.y t o  s t . ~ p  thc work 31.. I.he job 5it .c .  Id. 

s a f c t. y e v d 1 1.1 a t. i (I 1-1 , W ;I z II y :‘j i l i d  i c: a 1. e .cj I: !-I a t. E E A 

PI a i n t . i t f  I . P S  t.i f i c d  t:ha t:. he o n l y  t o o k  direcl..ior-i i r o I n  h i s  

foreman,  a Si 1 v c r i t e  erripl oyc:e, and  ithat he d i  d not. know what EEA 

was. KEA’S Exhi1)j.t H ,  Cappar-o T R ,  a t  110. K e l l n e u ,  ;3. Si 1 .vc r i t . c  

empl.oycc, test .  i F i  ed t h a t  ERA d i d  not: have 1.he aut .hor i t .y  t o  d i r e c l :  

the methods b y  w h i c h  t.hc S i l v e r - i  tc cmployce:; perlormed thei  c 

work. EEA’s E x h i b i t  K ,  Kel.1ncr Y‘K, K e l l . r l e r  TR a t  8 7 .  Kellner 

t es t : i I . i . e ( l  t h a t . ,  w i t : h  respect. I . o  s a f c t y ,  “you p r e l 1 . y  m u c h  h a v c  t.o 

d o  what  ‘I’anzer t - c l l s  you t o  do.” KEA‘S E x h i b i t  K ,  ;It t35. 

H u w e v e r ,  T a n z e r  would oiily r c l a y  t h n s e  safety c o n c c r n s  t o  e i L h e r  

Kcllner or Boc ina  and would n e v e r  cornmunicat.e d i r e c  Lly w i . t h  a 

SilveriLe e m p  Loyee. A n d ,  a:; pr-evi.nus.I y menLiorled, Gihbs 

t e s L i  f i e d  t h a 1  i f  S i 1 v e r i l . e  had a quesI.i(-)ri r - e g a r d i n q  s a f e t y ,  t -hey  

w o u l d  \\come t-o m e .  ’ I  Ci ty of  N e w  Y o r l c ‘  s E x h i b i t :  I, G i  bbs TR,  a t  

3 8 .  

Silve7-j . t .e pur-(:h;~~,cci the equipment lor- €11 ari.rit.i ff t o  use 

d u r - j  nq h i s  employment .  S i  l v c r i t e  a1 so . suppl ied t h e  salety v i d e o s  

and t r a i r i i r i y  i n  f a l l  p r o t c c l - i o n  f o r  i t s  employees. Thc C i t y  of- 

N e w  Y o r k  had  1.0 approve a l . 1  ot the safety p r o t e c t i o n  o h i a i  ried b y  

S i l v e r i t - e .  P1a in l . i  ff attendecd t h e  requisi t.e 5 a f c t . y  m e e t i n g s .  
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n o c i n a ,  Si 1 vc : r i t : e ‘ s  s i  t.c :jaIet:.y rc:yr,resenl.~!I_i.ve, was on si1.e at .  

211 I . . i  r i l e s .  

When 111 a i n L i f f  a r r i v e d  at .  t h e  huspi  t a l  , a c c o r d i n g  I.0 J<ocina 

( S i 1 . v e r i t . e ’ ~  :;i t.c and s a f c t - y  r ep r . e?scn t . a t . i ve ) ,  ant3 K e l  I n c r  

( S j . 1 . v e r i l . e ‘ ~  . s i te  s a f e t - y  dire( : t :or)  , p l a i i 2 L i I l  l.01 d t . h c m  thal. h e  

“ t o r y o l :  t o  c l i p  l i i  :I; p o s i t : i o r ) i  nq d e v i c e  to t.he form, l e a n e d  b a c k  

t o  qrab the c:ranc’r; h o o k  i n  order to h o o k  the cah1.e t.0 t .hc form, 

and Lrr l .1  f rom the f o r m  t o  Lhe cqround. ” IS1.a L.L.e.ry A f f i r m a t i o r i ,  ¶ 

5; N e w  Yor -k  C i t . y  N o t i c e  of Motion, L s h .  E‘, a L  24, 27. 

T h c r e  W F ~ T - ‘ ~  t h ree  acc idcn t  repor:.t.s p r e p a r e d  aII!.er- p l a i n t i f f ’  5 

acci dent.. ‘The W o r k e r s ‘  Compcnsat Lori r e p o r t  p r e p a r e d  by  n o c i n a  

i r t d i c a t e d  I~hat.  “employee u n c l i p p e d  l a n y a r d  t o  r e l o c a t e  a n d  10s 1- 

h i s  f o o t - i n q  and fell t o  [.he ground .  Ci.ty of New Y o r k ’  s Kxhibi t .  

G .  Rociria 1 at .ci-  testr.i f i cc i  tha!:  he should have wr-i.tt.cn more 

accurately t.hal. w h c n  p 1 a i r i t . i . f  f r e a c h e d  his q o a l ,  he L o r y o t  t o  t . i e  

off. C i L y  of N e w  York‘  :; ,%xhik.)i t. E’, Bocina  TR,  a t .  2 4 .  Gibhs 

w r o I r . e  a n  a c c i d e n t  repor-(:. on  behalf of  M & L which d i d  n o t  have  

t.he cause of the  a c c i d e n t  li s t c d .  A L l . e r  t .he  accidenL occurred, M 

& E i n s t r u c t e d  S i 1 v e r . i  t.e t o  use a e r i a l  li1l.s .i.rlst.ead, t o  5:I.cjp 

c l i r n b i n q  t h e  Iorm walls, a n d  t o  r-evicw t .he Heall.1-1 a n d  S a f e t y  

P l a n .  CiLy of New Y o r k ’ s  Evl-1ihi.t H I  at 2 .  G ihbs  t c s t i f i e d  that. 

M & E concluded a t  a mee t - inq  held subscquent  110 p l a i - n t - i f f ’  s 

;I-iccidcnt ILhat “hnmari c r r o r  (:)I] t .hc  w o r k e r - ’  s p a r t . ”  was the r - o o t .  

c a r ~ s e  o f  the  f a l l .  (3 t:.y o f  N e w  York‘s Exhih i t .  T ,  G ibbs  ‘TI<, a t  

2 2 - 2 4 .  T l i e  rcpor  t.. prc!pared by LEA si.al-.es t.hc?t. when p l a i  rit.i .ft 
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t . h a t . ,  a l o n g  w i t h  t h e  r e b a r  p o s i t i o n i n g  devic:e  yi.veri t.o hi.m, h e  

s h o u l d  have beer1 q i v c n  some t.ype of  fall a r r e s t  sysl-ern, such a s  a 

l a n y a r d .  P 1 a i n t i f . f  c l a i m s  t h a L  he should have b e e n  p r o v i d e d  w i l . h  

ti f a 1  1 a r r e s t  devicc t  and 11eI.s w h e n  c r e c t i n y  t a n k s .  P l . a i n t i . f f ‘ s  

c o u n s e l  corlt-ends tha t .  p l  a i n t - i f f  n e v e r  should have b c c n  w o r k i n g  a t  

s u c h  e l e v a t e d  h e i g h t s  w i t h  o n 1  y one s a f e t y  l i n e .  

PI a i  n t - i f f ’  s courlscl claims ILhat. T3ocina a n d  Kellner‘ s 

t e s t - i m o n y  abnul: p l a i  n t i k f ’  s s1:at:ement.s to them about- I-he c a u s e  of  

h i . s  a c c i d e n l .  are hearsay and s h o u l d  be disreyarded. El la in t i f f  

m a i n l - a  iiris t - h a t  he a l w a y s  t e s L  i Ti.ed t h a t  he “ h o o k e d  bac:k i n. ” 

LEA, Exh  1-1, Capparv T R ,  a t  64 -65 .  P l a i n t i t f ‘  5: coui-isel adds  t - h a t  

[:he p o s i t i o n i r i g  clcvice Lhat p l a i n t i f f  used w a s  riot. p rcscrvcd  for 

i r i s p e c t i o n  a L t e r  t h e  i r -1vest . i  qa t io r i  was cornpl e t e  a n d ,  s i n c e  ~ o m e  

of  the acci d c n t  repor-t.r; d i f f e r - ,  [. .hey s h o u l d  h c  d i s r e g a r d e d .  

cnn l . e r id s ,  among o t h e r  11hi i l c j s ,  t h a t  plainl-:i ff was not.  p r o v i d e d  
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w i 1.1-1 1- he  \‘ pr ope i- o r  c. (2 r: re c t fa 1.1 p L o t e c t. i on po 5: it i o n  1. n g de v i  ce 

w i t h  t-wo i rideperitlent. l a n y a r d s  w i t h  3 n c k i n g  :;naphook.:.; t h a t  woul d 

have  p r o v i d e d  t . ie  P l a i l - i l . i l l  w i t h  onc.-huri t l red percent  ( 1 0 0 % )  fa1 1 

pio te t : l : ion  . . . “ Hopkin3 A f f i t l a v i i . ,  1 1 5 .  

P1 Ai.riLif1:; filed (2 summori:r; a r i d  complai nt a g a i n s t  t h e  CiLy ol 

New York a n d  M fu E, a l l e g i n g  :six causes ol d c t i o n .  S p e c i f i c d l  1 y ,  

p l a j  I1 t . i  ff’ s L i r s i :  cause! of  act.i o n  i s  one for commo~-i-l~iw 

n e g l i q e n c c  a q a i  r i s k .  a1.1. d e f e n d a n t s .  I4.i s s e c o n d  cause  o f  a c t i o n  

claims v i o l a l . i o n s  o f  Labor h w  § 200. S i n c e  1,irihc)r L a w  S 2 0 0  i.s 

t.he c o d i f  i c a t . i o n  of  coImrwn-l;Iw n e g l i g e n c e ,  i.he f i r s t  arid s econd  

c a u s e s  o f  act:i.or-i w i l l  be d e a l t  w i t h  i . r i  Lhe Same d i s c u s s i o n .  The 

t . h i r d  causc)  of ac t . ;  or1 alleyes t h a t  t h e  d e f e n d a n t s  v i o l a t - e d  Labor 

L a w  § 240 (1) . ’The f o u r t h  cau.se of  a(:I-.ion a l l e g e s  1.ha.t t h c  

d e f e n d a n t s  violated T , e ~ h o r  Law 5 241. T h e  f i l t h  cause o f  ac:t.ion 

alleyes L h a t  d e f e n d a n t s  v i o l a t e d  rnul.t.iple s e c t i o n s  of  R u l e  2 3  of  

t h c  Industrial Code oII (,he :;Late of New Y o r - k .  ‘The s i x t - h  C: ; I I IS~  of 

a c l _ i o n  is a d e r i v a t . i v e  claim b y  p l , d i r i t i € f ‘ s  spouse. 

In h i s  compl .a i .n t  , p1 a i n l . i I f  alleqcs t-hat: Lhe d e f e n d a n t - s  

f a i l e d  [Lo p r o v i d e  h i m  wit .h thc proper s a f e l y  equipment, f a i l e d  t o  

p r o v i d e  h i m  w i t t i  a. s a f e  p lace  t o  work and f a i l e d  t o  h a v e  a sa1et .y  

p l a n  f o r  t h e  j o b  s i t . c ,  among o t -he r  a1 1 .eya t : i uns .  P1.a i r i  t - i L f ’  5: 

second  supplement .a l .  bi 11. of parl:i.c:ul.ars a l l e q e s  I..hat: the  H e a l t h  

arid 5 a l e t . y  Plain was defective i n  t h a t  the I I e a l t h  a n d  Sc3fet.y Plan 

d i d  not. set. fort-.ti tha 1. tie should have been  p r o v i d e d  w i t h  s a f e t - y  

n e t s  when ercr:ct.ing a t.ank “so t.here i:; n o  room for d i s c r e t i o n ”  
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I. Summarv LJudsrnent : 

As r i o t e r 3  a t ) ( - )ve , surrirritir.y J utigrrienl. nmt:ions havc hceri made by 

a1 .I part-iies. “Thc: p r o p o n e n t .  of a rnot.i.on for- summary judqment. 

must. demoiisl.rai:e tha1. (.here r l r e  IIC I n a t e r i a l  issues o f  f a c L  i n  

d i s p u t c ,  and  t - h a t  it i s  e n t i t . l c d  t.o judgrnerit a s  a matter of l a w . ”  

~allas-~~~pherisorl v ~ a i s r r i a n ,  : jq A D : ~ C ~  1303, 306 (1’”- ~ e p t .  2007) , 

c i t i n g  W i r i e y r a d  v New Y ‘ o r k  liriiv. M e d .  C t r . ,  64 N Y 2 d  8.51, 853 

(1905) . Upon proffer 01 evidence e s t a b l i s h i n q  a p r ima  fa(: i.e case 

by  the movant I \\t.he party n p p o s i  ng a mi)t.ion Ior summary j udgmen t .  

bears the b u r d e n  of ‘ p r o d u c  [ i n g ]  e v i d e n t i a r y  proof in admiss ib l e  

fnrrri suf f j.ci ent. t.o r-cqi.ij.re a t r i a l  of  r n d t e r i a l  questions of 

f a c t  * Pecip7.e v G ; . ~ : ~ s s c ) ,  50 Arl.7,d 53.5, 54.5 (1”’‘ D e p L  2008) I 

q u o t . j n g  Zuckcmian v C i t y  of N e w  Yoi -k ,  19 NY2d .5.57, 562 (1980) . 

I n  c o n s i d c r i n g  a summary j udcjment m o t i o n ,  evidence shoul d he  

v i  ewed i .n  t . h c  “ l - i q h t .  m o s t  f a v o r a b l c  t.o t h e  opporieri t. (-11 Lhe 

riint.:ion.” T c l .  at 5/14, c i t i n g  M d r i n c  M i d l a i - i d  B a t i k ,  N.A. v U i n o  & 

AI-Lie’s Au tvr r ia t i c :  TlraiJ:;mi.?sio17 Co. , 1 6 8  A D 2 d  610 (2d Dept, 1990) . 

The € u r i c t . i o n  of  thc cour t .  i s  OIIC o f  i s s u e  f i n d i r i y ,  r i o t  issue 

d c t e r r n i n a t i o n .  ,?’err r f l i 1 t e  .. v Arr ie~r jca i i  T , ~ . J I - I ~  A s s n . ,  90 N Y 2 d  623, 630 

(199.1) . 
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P r e p a r a t o r y  (44 A U 3 d  26.3, 772 [l?‘ Llept 20011) ( “Labor  Law 5 200, 

duty i i p o n  d r i  owner 01’ y e r i e r a l  c o n t r a c t o r  t o  p rovide  consl.r~.icI.ior-i 

s i . te w o r k e r s  w i l . 1 . i  a safc p lace  to w o r k ” ) .  

C l a i m s  b r o u q h t  puL:-;u;-lrit. t.o Labor Law 5 2 0 0  e i t h e r  i n v o l v e  

: ; i t ua t io i i s  in which a w o r k e r  was i n j u r e d  a s  a r e s u 1 . t  o f  a 

defect- i  ve  o r  c i a n y e r o u s  c o n d i t i o n  a t  work :;iLe, or‘ i rivvl ve t.he 

“ m a r i n e r  i n  which  Lhe w o r k  j . 3  pcrforrned. Or- teya  v P i i c c i a  , 57 

AD313 5 4 ,  61 (2d D e p t .  2 0 0 8 )  . In t.he present  (:aye, t-he “manner in 

wl-iic:l-I t.lhc w o r k  [ w a s ]  pcrformed” is bei 1-~y chal .  1 e n g e d .  1-d. 

A .  Ldbor  T , a w  S 2 0 0  Claims A s  A q a i n s L t h e  C i t y  of N e w  Y o r k  

P l a i n t i f f  L i d v i s e s  that. \‘ is] ecliori 2 0 0  spec : i f i i : a l  1 y s t a t - e s  

-14- 
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t. h a t. OW n c r s (’1 r e r .  e :i L> C) 1.1 :< i b 1 e f- o L- c i n q  t-hat: a l l  worke r - . . ;  a r e  

pi .ope1.1~ equipped, w h i c h  p1; i j .n t . i . f  f wd:-; riot . ,  ” n o h k i n  H t f i  rmat: i on ,  

¶ 26. P I  ilii-it.iII’s counsel a1;;o < ~ S S C : Y ~ S ,  “Lhc on1 y q u e s t i o n  i 5 

w h c t h c r  a d e c ~ u a t . e  :;afel:y (dev ice : ;  werc ..;uppl i.ed, w h i c h  i s  a 

q 11 e s t i 01-1 (1) f 1 <l w . ” T d -  , ’?[ -1 0. P 1 a i n t : i t t ’  .s e x p e r t  ~oncl  de:; t:hdt. 

[.he i(i11 prot.cc:t. i o r i  pos-i I-. i o r i i . i - i q  device 1 a n y ; i r d  w h i c h  W;I.C; p r o v i d c d  

t .o  p1ai.int.i f 1T d i  d noI: p r o v i d e  rca.sonab1 e arid d d c q u a t e  f a l l  

prot:ect: ion.  H n p k i i i s  A f f i  ciav i I., ¶ 25. T h e r e  i:; c o n t r - a d  i c l - o r y  

t e s t i m o n y  i n  t . h e  r.e(:(.)r.d a s  to whether or r i o 1 .  t i l ( ?  p l a i  n t . i L L  

proper1 y used h i s  p o s i t i n n i n q  d e v i c e .  Howevcr, even a s s u m i n g ,  

i l ryuer- i t lo ,  t h a t  p l ; l i n t _ i . f f  d j d  h o o k  up h i s  p o s i  t i o r i i n g  dcvice ,  I-he 

p l a i n t i  ff IriainLairis t h a t  t h e  C i t y  of New York f a i l e d  Lo p r o v i d e  

p l a i n t i f f  w i t h  proper  safety equ ipmen t . .  

A 1 . s ~  h p l i c i  t i n  p l a i n t . i f f ’ s  argurnent i s  t h a t .  p l a i n t i f f  was 

not. p r o v j d e d  w i t h  s a I e  place to work when the C i t - y  of N e w  York 

a l 1 e g e d l . y  approved a n  i m p r o p c r  Hea1.t.h A r i d  Safcty P1 an, as t h e  

p l a i n t i f f  was gi-ven sa T e t y  e q u i p m e n t  which  was p u r p o r t . e d 1  y r l o t  

a d c q u a t - e  o r .  safe for h i s  j o b  s p e c i f i c a t i  oris. Accord ;  rig I.o 

p l a i n t i f f ,  he was not. prov ided  w i t - > l i  the proper type o f  equi.pmeriI- 

for t.he s p e c i f i c  Ijob t:haL h e  was d o i n q  at. the t i m e  of the  

a c c i d e n t .  PI a i . n t i f f  cont inue5:  t h a t  i t  was the C i t y  of N e w  Y o r k ’ s  

r e s p o r i : ; i h i l i  t-y t o  e n s u r e  t h a t  t h c  cq1.1 i p r r i e r - i t .  provided t.o p l a i n t - i f f  

m c t .  a l l  t . h c  appl.icab1 e requl;dt.i(-)ii:;. I 

’ Although t .hcsc a r g u r n c r ~ t . ~  may seem I:n bc rclevari I .  I-.o ci 

d a n g e r o u s  c c , n d i t i o n  a n a l y s j . , ? ,  a s  s t a t e d  ahove,  cl c o r 1 t . r  a c t o r ’  5; 
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l<egard ing  the  H e a l t h  and S a f c : t y  P1 di i ,  t:hc r e c o r d  i ndi.c;atE!S 

Lhat S i l v e i - i t e ,  ; i l c )nq  w i t . 1 )  LEA (wi t.1 a n  a d d i t i o n a l  1.evel oT 

r ev icw t.)y M h F,) , prepar.ed I.he i 1.1.i I. i ;.,.I H e a l t h  arid S a f e t y  P l a n  

w h i c h  s c t  f o r t  ti t. tic: cqu i pmcrnt. p I a i r n t  i ff w o u l d  bp 11s i r i c j  f o r  t.he 

speci T i c :  _job. There i:I; no inciic:at.ior-i t.Iia1: t h e  C i t y  o f  N e w  York 

was i n v o l v e d  i ri devi s i  rig l-.lie Heal1.h and S a f e t - y  P l a n ,  n o r  was i t. 

i n v o l v c d  i n  ;iny deci . :~;  i on.? r e g d r r - t l  i.rig [.he Lypc o f  equipment  w h i c h  

would he used 1-or Lhe _job. No c m p l o y c e  from t h e  C1t.y o f  N e w  York 

gave p l a i n t i t f  any d i r c c t . i o r i  r e ( 3 ~ 3 r d i  iiy h i s  j o b  d u t i e s  or t h e  

a p p l i c a t - i o n  of  t.he 11ealt.h arid :-;afei.y k)lan as i . I .  applied t o  

111 a i r i l . i f L .  

Nor can  t h e  p 1 a i r i t . i f f  ar-que I.hal. t h e  C i t y  oII N e w  York d i d  

r i o t  p r o v i d e  a sa1.e p l a c e  to work. The record i n d i c a t - e s  that a 

r e p r e s e n t a t i v e  f r o m  t.he C i t y  o f  N e w  Ynrk v i s i t e d  t he  s i t e  t o  

c:hec:k on  Lhe p r o  jecL.’s p rogres s  and  t o  see .iL t h e r c  w c : r e  any 

pr-(ihlc+rns w i i h  [.he c o n s t r u c L i o n ,  arid t he  r e p r e s e n t a t . i v c  had t h e  

a u L h o r i t y  t.o s t o p  work if h c  n o t i c e d  a n y  : ; a l e ty  vin3.at . ior-is.  

Howpver, t h i s  l i m i t - c d  role does r . i v t .  r i s e  t o  t.hc l e v e l  of d i r e c t  

:<uper-vis<>ry c o n t r o l  t o  c r e a t e  i i a b i l  i t . y  under Labor Law S 2 0 0 .  

Thc  Appcl.3 ate Di v i  si.oi-1, F i . r s t  Depar-Lrnent, has held tlial. 

Lq] e n e r a l  s u p c r v i s o r y  a u t h o r i  t y  j s j n su i lL ic i en t .  t o  corist.it:ulie 

supervi s o r y  ~:oi i I . rol  ; il. mil:<[. he demons t r a t . cd  t-fiat. Lhe c o n t r a c t . o r  

\ \  
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e s t a b l i s h  that. t h e  C i t . y  o f  N e w  Y n r k  control le?d t h e  manner  in 

whic:h p 1 . a i n t i f f  perforrried h i s  w o r k .  

k ' u r t h e r ,  a l t - h o u q h  t h e  Ci1.y of N e w  Y o r k  may have had the 

a b i l i t y  t o  s t o p  w o r ' k  for s a f e t y  reasons, I:his has been held t.o bc: 

\ \  ' i n s u f L i c i e r i t .  t.o r a i s e  a t i r iab1.e  i s s u c !  o f  f a c t "  as w h e t h e r  t h e  

Ci.I:.y uf Ncw Y o r k  r e t a i  ried t h e  r e q u i s i  t-e degree  o E  super.v.i sj or1 a n d  

c o n t - r o i  2s r e y u i r - e d  f o r  l i a b i l i t y  under- T,abor T ,aw 5 200. I d .  at. 

309; si3e a l s o  S i r i y h  v B l a c k  U i o m u r i d : ;  T,T,C, 24 A D 3 d  138, 1110 (1". 

Dept 2005) ( h o l d i n q  t h l .  t:he c o n t r a c t o r '  5: s u p e r v i s i o n  was 

j . n ~ u f f i c i e n 1 .  I . 0  t . r j .gqcr  l i a b i l i  1:.y u n d e r  Labor L a w  5 2 0 0  when t .he 

c o n t r a c t o r  c o n d u c t e d  r e g u  I.ar walk-Lhroughs and if he ohserved a n  

\.insafe condition, h a d  t h e  ab i l i l - . y  t.o stop the work) . 

Accordingly, s i n c e  t.he record does n o t  indicate ILl-iat (.he 

Ci1.y of Ncw YorkL tlevi s c d  t h e  rnel:hod by w h i  (:ti p l a j r i t i f f  wouId 

p e r f o r m  hj :< job, n o r  d i d  i t  c x c r t  s u f f i c i e n t  s u p e r v i s o r y  corit.ro1 

-17- 

[* 18]



( . - ) v ~ r  t..he o p c ! r , ~ t : i o n ,  i .he (3i.ty of [New York i s  n o t  l i a b l e  under 

Labor Law 5 7017, ;ii-id i .her-eforc for i~:ommo~i-l~~w ncqliqcncc, f o r  any 

01 p 1  a i i i t . i f f ’ s  a1leyec:l i n j u r i e s ;  L i s  such, [:he part of  [.he (:i!.y 01 

N e w  Y o r k ’  s i n o t i o r - ~  f o r -  summary 1 udgr-nerl!. is granted wil:k respect.  to 

t .hese claims w h i  c h  i n c l u d e  plainki f f ’  :-; f i r - s t .  arid .-;et:ond i:ause.r; of 

d ( : i : i o r i  - 

B. T,;rlbor T , a w  5 2 0 0  C l ~ i r r i s  As Aqains t .  M & L‘ 

A s  expla.iriec3 abovc!, M & E WAS r : e I . A j . r i ? d  h y  I-he C i t y  of New 

York t .o  p r o v i  dc cons t ruc t : .  i u r i  man,:.lqc!mc!nt and  c n q i n c c r i n g  se rv ices  . 

I. l:.u t . 1 1 ~  H e a l t h  c i r ~ d  .‘;aTel..y P l d r i ,  M & E ‘ s  du t . i . e s  wcrc 

t.o r c v i e w  i t  lor c o n f o r m a n c e  w i L 1 - I  OSHA ~ e g u l a L . i ( . j r i s .  

P l a i n ! : i  ffs arque thal. M & F, was r e t a i n e d  b y  the C i t y  of N e w  

Yor-k tc a u d i t  and r e v i e w  S i  1 v c r i t . e ’  s p e r f o r m a n c e ,  i n c l u d i n g  

i n s p e c t i n g  Llie f i n a l  work 01 S i 1  v e r i  t.e. P 1 a i . n t . i . f f s  a l s o  claim 

Lhat M & i7 w o u l d  h a v e  the  abi .1i t .y  t o  s t o p  w o r k  a t  t h e  s i t e  i f  

G i  bbs  n o t - i c e d  an unsafe work p r a c t i c e .  IHoweve.r, p l  a i  r i t j  f f s ’  

argume1.iI.s ~3 i - e  u i p e i - s u a s i v e  

P l a i n t i f f s ’  c:l.airn..; u n d e r  Labor- T , a w  5 200 aya i r i s t .  M & E f a i l  

€o r  marly o f  t . he  same re;3.s(>ris t h a t  t h e y  f a i l  a g a i n s t  t h e  CiLy o f  

N e w  York. F i r s t ,  (3.5 wit.1-1 t h e  C i t y  o f  New York, M & E di.d n o t  

p r o v i d e  t:he eqiuipment 1.0 p1 d i  ntiff, n n r  d i d  i t  p rov ide  p1aint . i . f f  

w i t . 1 1  a n y  s a f e L y  t - r a i n i n g .  A d d i l . i o n a l  l y ,  M & E di.d not. d i r c c t .  or 

control !:he w o r k ,  and, FIS w1.t.h the C i t y  01 N e w  Y n r k ,  a1l:hougti M 6; 

E w t l s  ablc t o  s!.olj t - h e  w o r k  i1 13r-i i irisafe condj t - i o n  was n o t i c e d ,  

tihis 1 i.mit.cd r o l e  d o c s  riot r i s e  t.o t.he l . cvc l  of  d i r e c t  

-1 R -  
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:;upc:rvj s o r y  control a..; i . . ~  c r e a t c  I i h h i l i t y  under Labor-  Law 5 200. 

M & E ' s  1 . i m i  t.ed r o l e  in r e v i e w i n q  t he  Heal th arid SafeI.y P l a n  

df t -cr  i. t. was creat .cd for compli3ric:e w i t . 1 1  OSHA rcqu3 a1.ion.s does 

rioL c rea t .e  a I-o1.e OL : ;upc:rvi.sion, criirc:(:t.ion o r  (.:or-itroI on M & K ' s  

L I ~ L  1.. See ( 3 .  g. R 1 . 1 ~ k l e - y  v CO 7 r.lIttkIic2 G ~ ~ I I I ~ I I ~ I L '  & P T ' P J I < : I L ' ~ ~ C ~ I - . Y  (44 R D 3 d  

aI_ 272-2'13) ( h o l t l i r . i c j  t h a t  p 1  ;3i.r-ii:itf c:oi.ild n o t  s u s t > ; i i n  a Labor T,aw 

§ 2 0 0  c l a i m  a g a i n s t .  de lendant .  w h e r e  d c f c n d a n t  dj.d riot supervise, 

direct. or corit:rol thc :  w o r k ,  and .stat.ing " [t] h a t  [the Lact. that 

d e f e n d a n t ]  rriay have h a t 3  g e n e r a l  ..;upervi:.;ory p o w c r s  1.0 coordir- ia tc  

L h e  proqrcss o f  i.he w o r k  and correct any unsale c o n d i L i o n s  that 

came t o  it.s a t t e n t i o n  i.5 i n s u f f i  c:.i.ent t o  es tah l . i . sh  i t s  

1 i a b i l i . t . y " )  . Moreover, M & L '  s cori t . rdct .  w i 1 . h  S i l v e r i t e  

s p e c i f i  (:ally e x e m p t e d  .it f rom any respoxis i b i l i t y  for t h e  m e a n s  

arid methods o f  I-.he w o r k  per-llormed by  Silvcrj.tE: and i.t.5 employees. 

Accordi  n y l y ,  M 5( E i s yrarit.cd surrunary judgment d i s m i s s i n g  

p 1 a i n t . j  f f' s f i r s t  and second caiise:i of  a c t .  ion for v i o l a t  i o n  of  

T,abor Law 5200 arid common-l AW negliger-ic:e. 

C. Labor- T,aw 5 200 131 a i . rns  A s  Aqai r i s t .  EEA 

EEA was t h e  s a f e t y  c:on:;ult:aiit h i  r e d  by S i 1 v e r i t . e  l.n devel op 

the  Heath arid SalletLy Plan a r i d  also t o  s u p p l y  a s a f e t y  

professional o n  sit-.e. P l a i r i t i I I  c l < 2 i r r i s  t h a t  F,EA crcat-ed a 

deLicierit €leal t.h and S a f c t - y  Plan and a l s o  t.ha1: L E A ' S  safety 

p r o f e s s i o n a l  w a s  . r( .)uI. inely o r 1  si.i.e f o r  p r o j e c t .  safety management . 

Sirni 131- t o  t . ic ot.her parties, however‘, EEA di.d n o t .  e x e r c i s c  

(.:nnLrol o v e r  t:.lie ~iieans and methods o f  the  w o r k  b e i n q  c o n d u c t e d  by 

- -1 9 - 
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Labor Law 53200 and common-law n c q l i q e r i c e  is g r a n t e d .  

111. Lahor  Law 5 240 (1) and 5 241 (6) Claims: (M & E arid LEA':; 

m o t i o n s )  : 

I.o i I .  L o  c rea t e  l i a b i l i t y  u n d c r  p l a i n t j f f ' s  Labor L a w  S§ 740 (1) 

and 2 4 1  ( 6 )  c l a i m s .  L a b o r  T , a w  5s 2/10 (1) and 241 (6) i.rripnse 

requirernenI.s on owners, c o n t r a c t o r s ,  and  t h e i r  a g e n t s  i n  c e r t a i n  

s i t u a t i o n s .  Labor Law § 240 ( 1 )  states [-he f o l l o w i . n g :  

1 . A 1  1 (.:or.i!.i_a(:t.ors and owners  dnd the;.,-. ayeri!.:; . . . i n  
(.he e r e c t i o n ,  dc?molit.iorn, lrcpai r i r i y ,  alterinq, 
p a i n t i n q ,  c l c a n i n q  o r  p o i  r i t . i n y  01 a b u i l d i n q  or 
st.ruc-.t.ure s h a l  1 - F u r . r i i s h  or e r e c t ,  o r  c a u s e  to he 
f u r - r i i  slied or erec;Led Tor t h e  performance 01 such l a h n r ,  
s c a f i - o l d i n g ,  hoist.:; ,  stays, 1 adder:<, slinqs, hanger..;, 
b l o c k s ,  pulleys, b r a c e s ,  i r o I i s ,  ropes, arid other 
d e v i  ces  w t i i  c h  sha l l  be so cor i s t ruc t . cd ,  p1.a(:ed and  
oper-ai.etJ. <as I.(-) g i v e  p r o p e r  p r o t . c c t i o n  to a per son  so 
employed. 

S i m i l a r l y ,  T.,abnr T , a w  5 241 (6) i m p o s e s  a nondeleyable d u t y  

on owners,  c o n t r d c t o r s  and t . h e i  r agent:; I:(> " ' p rovidc  reasonable 

- ;> () - 
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E was nolr an owriel: o r  d c o n t r a c t o r ,  M & E w a s  a :I;t.al.utory agc!nt. 

of t .hc  C i t y  of N e w  York.  The C o u r t .  of  A p p e a l s  h a s  hcld tliat., f o r  

purposes i:iL Labor Law 5 2 4 0  (1) , an a g c n c y  r e l a 1 : i o r i s h i p  a r j . ses  

a u t h o r i t y  t o  s u p e r v i s e  a n d  c o n t . r o l  t h c  j o b .  Where r e s p o n s i b j  1i t :y  

f o r  the act: i v.i l:.y srirrouridirig a n  i n j  i i r y  was not. del.egaLed t o  t .he 

Lliird p a r t y ,  Lhere i s  no aqcncy 1 i a b i l . i  t y  under Llie s t a t - U t e .  ” 

B l a k e  v N e i y h b o r - h o o d  H o u s i n q  Services o f  N. Y. C i t y ,  l n c .  , -1 N Y 3 d  

280, 293 (2003) . M h E c l a i m s  thal-. i t .  was not. a s t .a tu t .o ry  a q c n t  

of t h e  Ci t .y  o f  Ncw Y o r k  since it d j d  riot. s u p e r v i s e  o r  corit.ro1 

p l a i n t . j . f f ’ s  w o r k .  The Ci1.y oL New York also assert.:; [.hat: M & E 

i s  not: an acjei-it: of  t .he  c i t y .  

Dcspitc M & K’ s (:orlt.erit.ions, due t o  t h e  1 . a r i g u a y e  i n  t h c  

contract:  hetiweel-i M & E; and thc C i t . y  of N e w  York arid t h e  w i l . h i n  

f a c t s ,  it. c d i i r i o t  be s a i d  a:; a m a t t e r  of law, tl-ial. M & L was ari 

a g e n t  of  t h e  C i t y  of  N e w  Y o r k .  A s  set. 1orl.h b y  the pl a i . r - i L i f f s ,  

t .he  contract. bct .ween  t:.l-ie C i t . y  of New York a n d  M fu E ,  a p p e a r s  t .u  
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w i . 1  1 cndCtavor t o  .safcquard t h e  C i t y  a g a i n s t  defect-s arid 

d c f i - c i c n c i c s  i n  t h e  work . . . . " Id. M o r e o v e r ,  Bcclcmann, who was 

L h e  repr-esenLr-tt-.ive i r - o m  DEP, agreed j.n h i s  t e s l - i r n o n y  t h a t  M & E 

w a s  t .hc  "voicc" o f  t h e  C i t y  of  N e w  York a t  t .hc  job s i t e .  T h e  

C i t - y  of N e w  Y o r k ' s  E x h i b i t  K ,  B c c k m a m  T R ,  a t  3 1 .  

'The courl .  r-ioLes t h a t  M & E ,  i.n i t s  o p p o s i t i o n  t .o  t h e  C i t y  o f  

N e w  Y o r - k '  s mot. i on, h i  g h l i q h t s  t h c  p o r t  ion of t he  c o r i l r a c t  bc twccn 

S i l v e r i t ( :  and  t h e  C i t y  o€ N e w  York w h i c h  descr ibcs  M 6. i7 as the  

C i t y  of N e w  Y o r k ' s  a g e n t .  I n  per - t . incnt  part., M & E references 

this part of I.he (:ont.r-ac.:t. : " [ t ]  tie c:orit.ra(.:t:or- S i l v e r i t e ]  shall 

indemnity arid h o l d  t .he  C i t y ,  it.s employce:; a n d  ac7erit.s ha rmless  

aga ins t :  a n y  arid a l l  (:I aims - - - [emphasi:; i r i  o r i g i n a l ]  . ' I  Gangel  

n f f i  r m a t i o n ,  '?[ -17. Al t .houqh now d i s p u t e d  by M t; E ,  e v i d e n t l y  at 

C i t y  oi N e w  Y o r k ,  =>t leasl. i n  response t o  t h c  City (.if N e w  YciL'k':; 

Duc t o  t.hc d i s c r e p a n c y  betwceri thc contract 1 a r iguaye  be twecn 

M (6 E and  t h e  C i t . y  of New Y o r k ,  a n d  the ac:t.ual. d i l l ies  o f  M 6; E, 

-33- c. L 
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R - ERA‘ :=; L.La1) i li I .  y : 

‘l’lic p a r t i c . , ?  do riot. disp,ut.c: t .hat .  E K A  was n e i t h ( 2 r  t h c  owner, 

nor Lhe conI.r:ac:l.or AI- Lhe job s i t e .  t ’ l a i n t j  ff a r y u e s  L h a t  

S i l v e r i t c  h i r c d  EKA t o  h a v e  \ \cc) i i t . .~: . ( . ) l  o v e r  a11 of the  safe1.y 

aspecL:; uf Ll-1.;:; _job. ‘ I  A y e r s  Reply A f f i r m a t i  on,  fl 2’7. P l a i n t i f f  

r c f c r s  t.o the t c s t . i m o n y  of T a n z e r ,  an EEA employec, i . r i  whicl-h he 

s t a t e s  t.hcit LLA was “ i n  cor i t - rol  o v e r  sa1et:y. I’ id., ¶ 3 0 .  

I t  i s  riot disput .c :d  t h a t  EEA d e v e l o p e d  t h e  Health a n d  S a f e L y  

P l a n  a n d  hdt3 a sj.1r.e sa fe1 .y  p r o € e s s i o n a l  on s i L e  o11~:e a week. 

P l a i r i l . i l f ’  3 c o u n s e l  a v e r s  t h a t  EEA was supposed t o  provi .de  i3. 

scpa ra t e  s a f e t - y  .repr-eserita tr. i v e  a s  p e r  i t s  cont.r-ac:I.: . However, t - h e  

record indica1.e:; that. th i : I ;  s e p a r a t e  s a f e t y  r e p r e s e n t a t i v e  wd1s 

p r o v i d e d  by Sil.vei:.i te, a s  per [.tie c o n t r a c t  bet-ween EEA and 

.$i . lver-i t ;e.  

LEA’ .s p r o f e s s i o n a  1. s a f e t y  r e p r e s e n t a t i v c ,  w1-10 was T a n z e r ,  

d i d  r i o t  have ILhe a u t h o r i t y  t .o  s t .op  w o r k ,  r i o r  d i d  hc d i r e c t  

S i l v e i - j  t.e‘ F, employee:;. P l a i n t i f f  ~ V C I ~  t - e s t i  f i e c l  t h a t  p l a i r i t . j . f f  

(-11-ily Look direction f rom thc :  Si1.vc:rj.t.e forernan and the  S i l v e r i t e  

supe1_ in t . endf~n t . .  K i 7 A ’  :;, E x h i . h i l :  H ,  Capparo  TR, at. 39, 110. 

P l a i . i i 1 : i L f  arcjuef; t h a t  ELA, i n  dcvisinq tLhe H e a l t h  a n d  S a f e l - y  

-23-  
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i ri3 ured, t.kierc: i s  no s t . a t u t . o r y  agcricy c o n f c r r i r i q  1 i a b i . l  i t..y ur-ider 

t h e  Lahor  Law") - 

Tn t .hc  pre:;cnt : ; i t u a t i o i i ,  a l t h o u q h  EEA devcl oped the Hea1l:h 

a n d .$ a f e t. y P 1 3 n , 

"cnfori:cd" b y  Hocin;l, S i l v e r - i L e '  s 5 i t . e  . s d f c t y  r c p r c s e n t a t  ive. 

Despite plaii-11. i ff' ;dl 1 e g ~ k i  ori:-;, tkhe contract l x t w c e n  EEA drid 

S i l v c r i t c ,  a n d  the r e c o r d ,  support t . h i s  c o n t c r i t i  or. EEA s ta tes :  

l:haI. .il: W A S  a1 s o  .Si 1 v e r i  t.e's r e s ~ ) ( . ) i i s i . h i l i l . y  t o  de t . c rmine  whet-her- 

equipmei-11. ol-her Lhan a p o : I ; i l . i o r i i n y  devicc  W ~ ~ S  f c a s i b l  e .  If EEA 

n o t i c c d  a n  u n s a f e  c o n d i t i o n ,  i n c i u d i n q  c o n d j  t. ions wiLh r e s p e c t .  t.o 

Ltie equiprrirrrit: set. for t - l i  i r i  the H e a 1 t . h  and  S a f e t y  P l a n ,  it w o u l d  

report i.t. to S i l . v e r i t . c ,  which would l:.hen make the u l t . i m a t e  

d e c i s i o n  i n  d i r e c t i n g  t h e  employees. A s  such, EEA's c r e a t i o n  of 

t h e  Health a n d  S a f c t y  P l a n  would not. c r e a b e  an  agency  

r . e l a t i o r i s h i . ~ . ~  fo r  KEA under- T,dbor T , a w  S§ 2 4 0  (1) a n d / o r  241 (6) . 

t. 11 c r i: c: (I) I: d i n c j  i c: ~i t c' 5; t. ti a t. i. t_ w a s a (I: t 11. ~3 1 1 y 

S i m i l a r l y ,  t . h i s  c o u r t .  r c c c n t . l y  held i r i  Gcispar- v LC M d i n ,  

T,T,C (27 M i . s c  3 d  1.212 [A], 201 0 NY Slip Op 5 0 6 9 1 [ U ]  [ S u p  Ct, NY 

C o u n t y ] ,  a f f d  73 A D 3 d  128 [ l ,"  Dept. 2010]), t h a t  t h e  s i t - e  safety 

c o n s u 1 t . a n t  , who w a s  c h a r g e d  w i t h  t h c  devel.opnien I: and  

irrip1errierit.at.iuri of t.he site :I;afet.y p l a n ,  d i d  n o t  q u a l  i f y  I.(> be a n  

clqcnt. u n d e r  t-lic: Labor L a w .  Tn G a s p i l r -  v LC: M a i n ,  LLC,  t h e  

c o n t r a c t  hetween t h e  g e n e r a l  con t r ac t . o r r  a n d  t t ie  p r o j e c t  s a f e t y '  s 

c n n s u l  t.arit. p r ~ v i d e d  t.he €01  1 nwi n y  r - e y u i r e m e n t s  of t-he pr ' ( i j  ec:t 

s a f c t - y '  s c o n s u l t a n t :  " [ d ]  cvclopment ant3 imp lemen t . a t ion  of a s i . t e  

s p e c i f i c ,  :;aL-et.y p l a n .  D a i l y  m o n i t o r i n g  of t . h e  si Le t-n i d e n t i f y  
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h a z a r d s  a n d / o r  po t . cn t  i a l  ha 7.arCi:; t o  prevent. a n d  rcducc i n j u r i e s  

c3 n d i. in c: i d EI 1-1 I: ,c.; - ” I d .  at: * - I  - ‘The court  held t . i a t .  the owner’s: and 

TV. IridusLr-ial  Code V i o l a t i o n s  (M & E; and EEA niotioris) : 

A .  EEA 

Ela i r iLi  F f ’ s  f i f t h  c a u s e  of a c t i o n  inclrlde:.; a1 1 e g a t i o n s  t h a t  

d e f e n d a n t s  v i o l a t e d  E’art 213 of t he  Ncw York S t a t e  IndusLri 31. Codc 

(12 NYCRR Part. 2 3 ) .  KEA’.? L‘xhibiL 3 ,  a t  1 0 .  In actuality, 

vj o l . a t i o n s  of  1..he Industrial Code p r o v i s i o n s  form the b a s i s  fo r  

Labor Law 5 3 4 1  (6) l i a h i 1 . j t . y  a n d  do riot c :o i i s t i tu te  3 c a u s e  of 

ac:t.ion t .hemseI.ves.  A s  p l a i n  LillI’s cause of a c t i o n  p u r s i i a n t  t.o 

Labor- Law S 241 (6) ha..; bccn d i s m i s s e d  a s  a q a i n s t  EEA, summary 

judqment  di:jrni.s.sing any (:I a i m  pi . i .rsu2nt t o  I n t l u s I ~  r i a l  Code 
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R. M L E  

A1 t -houqh M (5 L moved for- :;iimmc.iry j utlyrrient. d i s m i s s i n g  a1 1 of 

plai n t . i € L ' s  claims, i t .  did riot ;idcire.-;s whc the r  i t .  i :; subjcct. t o  

1 i a b i l i t : y  L o r  a n y  a1 1 cqcc-i T)STlA (311 I r i d i ~ s t r i a l  C o d e  v.i 01 a t . i  o n s . "  I r i  

adciil:.i.(.)ri, as i r i d i  catecl albuvc, ds a n  is:;ue o r  F a c t .  r e m a i n s  as i . .~  

w h e t . 1 i c . r  M & F i s  an acycnt ~ i i - i d ~ r  L a b o ~ '  T , a w  5 241 ( 6 )  , a r i d  a s  M & E 

d i d  rio l r .  meet i t.5 b u r d e n  t.o addr t.hc r e l e v a n t .  allcgcd 

v j . o l a t i n r i s ,  .sumrnar-y jucicjmenl. i s  denied wi.th respect. 1.0 

p l a i n t i f f ' s  c.1airn.s under- t -he  Indu.r:t.r-ial Code ils a g a i n s t .  M & E .  

V .  Indermnificl:ai.i on: 

A .  C:rn.ss C l a i m . ?  Aqains t .  EL'A 

T3ot.h M & F and the C i . t y  of- New York have bruuqht c r o s s  

c l a i m s  a y a i r i s t  EEA for indemni f j .cat ioI-1.  T h e  C i t -y  of N e w  Y o r - k  

a r g u e s  t . h a t ,  i f  i t  i s  s u b j c c t  t o  1 ; . a b i l i t y  Inr the s e l c c t . i o n  of 

ILhe f a l l  protect.ion used by p l a i r i t . i t f ,  it i s  erit . i . t lcd to comniori- 

law i r idemri i f ica t . j .on  from KEA for c3r-aft.inq the H e a 1 t . h  and Safety 

P l a n  by w h i c h  LEA :;elect.cd t h e  fall protecl- . i .on e q u i p m e n t .  M Fr I7 

al:io alleges t -ha t .  EEA :;k10111d be : ;ub jc!c t  t o  1 i ~ h i . l . i  t .y  f o r  common- 

l a w  ar id/or  conl: rractu3.1 i r - idemnif ica  1: i o n  i.f t.he H 2 a l l r . h  a n d  .Safct.y 

Plan i s  f o r - i r i d  t.o he t ief i  c i cn t  . S i . q n i f i c a n L l y ,  ne i . t .hcr  t.he Cil-y 

of N e w  Yorrk ,  nor M 6; E ,  cl:ontend.s that :  l:he H e a l t h  arid Safety P l a n  

was i.ndcccd de 1'i c i c n t  . 
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t .hat  EEA is :  l i t j h l e  f o r -  c r e a t i n g  ;I c i e i e c t i v c  Hca1t.h and Safety 

T l i e  OSfIA rcr-gu1at.ion w i t h  respec:(. i.0 formwork, thc t-ype o f  

work completed by plairil-. i f f ,  p r o v i d e s  t . h c  f 01 1.owiriy: 

193.6.501 Duty  t o  have fall prote(:i.ion 
( h )  (1) (.5) Formwork arid reinforcing s tee l .  Each 
employee on  1:he fdce  o f  formwork  o r  r e i  n f o r i : i  ny  :?[,eel 
s h a l l  hc protecLed I r o r n  falling G feel: ( 1 . 8  m )  or more 
t o  lower  l e v c l s  b y  pe r sona l  fall a r r e s t  systems, s a f e t - y  
ne t  sy.c;t.erris, or p o s i t . i o n i n g  d e v i c e  systems. 

The Healtih arid S a f c t - y  P l a n  rccommcnds that a e r i a l .  1.i f1.s o f  

properly c o n s t r u c t e d  s c a € f o l d . i n y  be used w h e n  i n s t : a l l i n c j  f o r m s  

above  s i x  feet.. Tlowcvcr, the Hea l th  a n d  S a f e t - y  P l a n  s t a t - e s  that 

bc uscd i f  thcsc means are n o t  L-easihle.  EEA's L x h i b i t  Y ,  a t  1. 

p r o t e c t i o n  r e q u i r e d .  

S i  1 vel.-i t.e w a . s  q ivcr i  many o p t i o n s  for fa11 prot -ec t i  ( . ) i i ,  

h a r n e s s .  LEA'S experl, :-;l..everi K a n e  (Kar ie )  , e x p l a i n s  ( .hat  t .hc  
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pos i t. i o r l i n g  clevicc..; conta i Iied in ‘ l ’ d k l i :  2A (of t h e  I l e a l t h  a r i c l  

:Safety PlaIi a a p p r o v e d  s a t c t . y  bel t.s with at .  tiached lifeline..;, 

onc: o f  w h i c h  w c i s  t . hc  s i . n g l e  1ar-iydrd w h i  (:li was qiveri L o  p l  a i r . i t . i f f .  

‘rhus, a pos i l . io i - i ing  ..I;yst.em 3 a r i y a r d  was c3i VFII  t o  p l a - i  i - i L i f f ,  w h i c h ,  

i f properly s e c i ~ e d ,  wou ld  h a v e  pr-event .cd p 1 . a i n t i f f  from f a l l  i rig 

r1ioi-F: l .hci i i  t.wo f e e t  - PI a i n t i f f  al.1 e ( 3 ~ d l y  d i d  r i o t .  a n c h o r  his 

p o s i t i o n i  rig d e v i c e .  

Wi t .hout ;idcquat.e s u p p o r t i n g  cv idence ,  p l a  i n t i i f f s ’  expe r t  

H u p k i r i s  ; I l lcgcs tha t :  Lke s i n g l e  1 ai-iyar-cl w a s  not thc p r o p e r  dev.Lce 

f o r  cl. irrthing t h c  form. A:; p r e v i o u s 1  y rnent.ionetl, thcrc ilre 

d i f f e r e n t  t - y p e s  01. p e r s o n a l  fall arrcst .  s y s t e m s  (.IC p o s i t i o n i n g  

dcvi  that p l a i n t i f f  c:(.)uld have  uscd on t h i s  j o b .  The one 

qiveri 1.0 p 1 a i n t . i  f f  was a. s i n q l e  7 a n y a r d ,  w h i c h  i s  a p o s i t i o n i . r i y  

d e v i c e .  T h e  H e a l t h  and  Safety P l a n  a1 :io p rov j  des lor o t l i e r  

mel.hods s u c h  3:; ladder:; o r  der- in1  l i f t s  - OSHA r e y u l a t i o n s  ior a 

p o s i t  i or i ing d c v i c e  s y s  [-.ern r e q u i r e  t.kial- “posj t.ioriiriq devices s h a l l  

be r i g g e d  s u c h  [ . ha t  a n  cmpl-oyee ca i ino t  fr-ee fall more t h a n  t:wo 

feet. ” Hitchc:ock R e p l y  Affir-rrtaLio1-1, E x h i b i i :  C ,  K a n e  A f f i d a v i t . ,  ‘I[ 

16. A s  set. f 0 r t . h  hy Kane, p l a j  r 1 t . i  ff somchow l - a i l e d  t.o connect. 

his pos i t . j .on i r iy  d e v i c c  tc the  fo rm.  T h i s  i s  not. t h e  r e s u l t  of ~l 

Heal th  and 5;ifct .y P1 a n  clef i c i e r i c y ,  as s u c h  plcln complied w-i  t..h 

OSHA r e g u l  a t ‘  .i o r - i s .  

Moreover ,  as K a r i e  c o n t c n d s ,  alt..l-iough OSHA rc :qui  res t . h e  

prot.ecti .or-i  of  workers, 1.ke i ’~  is  io OSHA r e g u l a t i o n  s t a l r i n q  t- t iat  

1 O O #  fall p)r.(.)i:ei:tic?n i s  recqui.red f o r  wor-kers .  T t i .  , ‘I[ 1.7 - OSHA 
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a1 s o  doe:; not. manc1al.e t - h a t  o n l y  ;+I c-iciubic. 1 ~ ~ 1 1 y ~ ~ r - d  C A I I  he u s e d .  

A:; KEA rriairit air-is, p l a i n t  i 1 - f  w ; ? s  g ivc r i  cl pos i t i  o r - )  i rig d e v i c e  

w h i c h ,  if hooked i n t . o  propel-- l .y ,  w o i ~ l t l  h a v e  pr..everit.cci t h e  

p l a i  n t i f f  frmi f a 1  j . i n q  r r i o r f :  t.icirn i . w o  f ee t . .  As such, EEA d i d  r i o t  

v i o l a t e  a n y  statutory p r o v i s i o n s  by s u q g c s t . i n q  the use o 1: i3 

single l . anya rd  L - o r -  p l . a i n t i f f '  s job. 

A s  sl.at.c!d, n e i l . h e r .  M 6; E ,  11or' the C.i.t.y of N e w  Y o r k ,  

ac:l:.ual.ly a l l e g e  t h a t  t . h e  Heal t.h a n d  :S;alel.y P l a r i  was  i n  f a c t  

defecl_i ve. I t  i s  evi dent f rom I.lie w i t . i i n  s u b m i s s i o n s  hliat.,  thc 

H e a t h  ant3 Safcty P l a n ,  a s  w r i t t e n ,  W ~ S  a p p r o p r i a t e  for Lhe job 

arid it. has nol. b e e n  ..~;hown I iha t  j . t  v i o l a L e d  a n y  OSI-IA r c q u l a t i o n s .  

P l a i r - i t j .  ff' s as:;erLioris , i n c l u d i ~ i y  any  m e n t i o n  o f  t h e  HASP 

incluc3i.riq language of  100% f a l l  p r o t . c c t . i o n ,  are u n l o u n d e d .  I t  i s  

wcll sel.I.I.ec3, " [a] shadowy semblance of an  issue o r  b a l d  

c o r i c l u s o r y  as?;e r t i  oris, even i f b e l i e v a b l e ,  a r e  not: enouqh t.o 

dereat. a mot - ion  for summary j u d y n i e r i t  [ i n t - c r n a l  quotat.i(-)ri rnarks 

arid ( : i t a t . j . n~n  omiI.I:ed] . " Coste l lo  v S a i h i c h r ,  236 A D 2 d  437, 438 

( 2 t l  D e p t .  1913.7) . A c c o r d i n g l y ,  ariy CTOSS c l a i m s  dgair-1st  EEA f o r  

ariy a l l e g e d  I I c a l t h  and S a f c t y  P 1 a i . i  def i c i e n c y  must f a i l .  EEA' s 

m o t i o n  Lor- summary j udyment. d i s m i s s i n y  a n y  cross c la ims:  ~s 

a q a i n s t  i l . '  i s  granted. 

VI. '1'he C i  t.y of  N e w  Y o r - k '  s C:ross Cla i.rn a q a  irist.  M & L' f o r  

Tr idemnif ica t i io r i  : 

'I'he C i t y  o f  N e w  Y o r - k  s e e k . ?  t o  h a v e  t h e  . i r i t l emni f i ca t . i on  

pr -ovis j .on  enforced if M & E i : j  found n e g l i g e n t .  The C i t - y  of Nc!w 
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York t3 rq-lucs t h t  the .iriderririri t .y  p r o v i s i o n  i n  t . h c  c o n t r a c t  b e t w e e n  

ART I C:L E 1. .5 - T N DEM N 1: ‘:l’Y 
T h e  L n q i n e e r  [ M  F* E] :-;hal.l he I i3bl.c: t.o a n d  hci-cby 
aqrees t o  i r - i t l e r n r i i  fy and  Iho~lLd h a r m l c s s  t . h c  Commiss ionc r  
a n d  t h c  C i t y  a n d  each officer, acqeiit., and ernp1.oyee o f  
\.lie Ci ty f r o m  a n y  and all c l td i r r i : - ;  arid j l . l d ~ n ~ ~ ~ ~ l 1 2 : j  agair-is: t- 
;iny of L.hern, f o r -  damc.~qcs and f rom c o s t s  and cxpcn.scs t.o 
which  t h e  C i L y  arid i t.s rcspc!ct . ivc:  o f f i c e r : ; ,  aqerits, arid 
employees may be s u b j c c t . c d ,  or which  t h e y  may . s u f f e r  07: 

i n c u r  b y  L ~ ~ S O I I  o f  ainy lo.c;.s, p r o p c r t y  darnagc:, b o d i l y  
j - n j u r y ,  or wronyful d c a t - h ,  r c . s u l t . i n q  from t h e  
negl  j gencc: ,  c a r e l e s s n e s s  or (.)\:.her. act.. ol \.he Engineer 
or a n y o n e  emg1 oyc:d by t .hc  L n y i n e e r ,  in t h e  per fnrmancc:  
o f  t h i s  A y r e e r n e r i t ,  or from negligent f a i l u r e  t o  comply 
wi . th  a n y  of t h e  provis i .o r i s  o f  t .hi .s  Agreemerit:, or o f  
law. 

C i t y  oi: New Y o I k ‘ s  E x h i b i t .  0, Appcnd ix  A at 39. 

N o t  o n l y  docs t h e  City of  N e w  York c l a i m  t h a t  i t  is e n t i t l c d  

but. it. mairit.airis t . h a t  it i s  also enl. i1:led Lo i n d e m n i f i c a t i o n  even 

i f  M & E i s  nol :  f o u r i d  t.o bc: necq l iqcn t . .  The Ci.t .y of New Y o r k  

d e f i c i e n t ,  L k e n  M & E s h o u l d  a1 so bc: 1 iah1.e  s i n c e  it wds M & E ’ s  

r e s p o r i s i b i l i t y ,  p u r s u a n t  t o  the contr-clct w i t h  t h e  C i t y  of N e w  

OSIIA r e g u l a t i o n s .  T h i s  a c t  of  r-cvj-ew wou1.d he \.he “ol-her a c t ”  

t.iiat. i s  re1er-eric:ed i.n t . hc  indcm1iit .y p r o v i s i o n ,  acc io rd i  ny t o  ILhe 

C i t y  o€ N e w  Y o r k .  Likc.wi:I;e, th(2 C i t y  C J ~  N e w  York c o n t e n d s  tha t .  M 
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inderririi t .y  p r o v i s i  o n .  However, i t  a r y u e s  t . h a t  “ t h e  indemrii t .y  

c : l au . sc  i n  Ltie C i t y  anti M r; L ‘ s  coritract  c a n n o t  be e r i f n r c c d  s ince 

p lc i in1 : i I f ’ s  i n j u r y  c:anr-lot b e  a1.tr-i butcible 1.0 any neqI.iqcnce, 

i f  i t  is found t o  he t h c  C i t y  of Ncw York’s dqenk, S i l v c r i t e  

would hc reqwi l -ed  to i n d e m n i f y  M & E .  

‘The i r idcmni f i ca t .  i.on c l a u s e  i ri thc!  con t r ac t :  , p r o v i d c s  a r i g h t -  

t o  iridemnificaL..i(-,ri t o  t h e  Ciit.y o f  N e w  Y o r k ,  only if M & E is 

n e g l i y e r i c c  claim:.; a g a i . n s t  M & E havc been d i s m i s s e d .  T h u s l  t h e  

i ndemni f i ca t . i . on  clause i s not e i - i fo~~~:eab l . c :  u n d e r  the  wil.hiri 

c i . rcurnst .ances .  T h c  C i t y  of Ncw York‘ s at- tempt  t o  d e f i n e  “ol.her. 

act” ds i - e f c r e n c e d  i n  the coril.rac:t. c:l<luse, as ILhe review ot t h e  

Health and Safe1.y P l a n  i s  r i o t  persuasive, a s  t - h c r c  has been  no 

showiny t . h a t  t h e  Hea1t.h and Safe1.y Plan WAS riot d e f i c i  eint.. 

D c s p i t e  1:he C1t.y of  N e w  Y o r k ’  s o t h e r -  c o n t . c n t i o n s ,  based u p o r i  t h e  
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VIT. The C1iI.v of  New Y o r k ’ s  C:L’OSS C l a i m  A y a i r i s t  M & E k ’ o r  

k’ai 1. i I i c g  T o  A d d  The C i t  v A s  An A d d  i I. i orial Insured: 

One 01 t - h c  C i t y  o f  Ncw Y o l k ’ s  (:TOSS claims a g a i n s t .  M & E 

allege:. ;  t .tiat M & E f a i  :Led 1.0 r iami .  t h e  C i t y  of Ncw York (:is ;3ri 

adt l i . t i  n n a l  i n s i i r - ed  cin d i i  i n ~ u r ~ i 1 - 1 ~ : e  p o l  i c y .  The Ci 1:y of N e w  York 

conter1d.s t h a l .  M L E was r-ecguireci 1.n a d d  t . h c  City (->I N e w  Yorl.: o n t o  

one  o f  i t s  v a r i o u s  i nLsurance  policie:3, pi.irsuarit.  t . o  the con1.rac:t: 

bellween M & F: arid t.he (1.i t y  o f  N e w  Y o r k .  M & E ’ s  E x h i b i t  F, 

Apperidix A, aL 7. M & E d i d  not a d d r e s s  t h i s  c ros s  c la im i n  i.ts 

niotj.on t o r  :.;umrnary judyrnent i n  which it  seeks t o  cli srniss all 

cross  c l a i m s .  A c c o r - d i n q l y ,  M & E i s  denied summary judgment wi 1-.h 

respect. to 1 . t i i  s cross (:1 a i m .  

V I I I .  P l a i n t i f f ‘  s Cross Mot ion  for .Summa~-y Judyment.: 

T h i s  cour t .  i s s u e d  ari o rde r  da1.1-3d May 2 1 ,  2010 w h i . c h  d i  rect.ed 

t h e  p a r t i c s  Lo F i  1 .c  <lny m o 1 . i  ~ n s  f o r  s m m a r y  judgment w i t h i n  60 

days a f t e r -  t.hc (::omplet. i o n  of  p l a i r i t . i f f ’ s  fur1.her- d e p n s i t . i o n .  

P 1 a i n t : i L f ’ s  t u rLher .  d e p o s i t i o n  was conduc:I:ed o r 1  June 2 4 ,  2 0 1 0 .  

P l a i n t i f I s  s e r v e d  I.hei r cross rr io t i  on  aqains:  I. EEA a n d  M ti E f o r  

sisnirnary judgment. on O c t o b e r  1 3 ,  2 0 1 0  - P l a i n t i f f s  did n o t .  r - e q u e s t  

a d d i t i o n a l  t.ime t.c ii 1 e t h e i r  1 a t . e  c ros s  rnoI.io~-1; r i o i -  d o  

p l a i  i i t i  f f s  p r o f f e r  < l n y  e x ( : i i s ~  f o r  their del .ay i n  t i m e l y  moviriy or 
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cross mov i rig f o r  .sumii;iry j udqrncnt , 

This maL1:e r -  (.:(.mit:.~ squarely w i t t i i  r the pr i  nc:i 111 (2s tlrinounccd 

by 1 . h ~  C o i 1 r . t .  of A p p e d l s  i i i  n r i l l  v C'iLy of New York (2 N Y 3 d  64t3 

12004 I ) I.(.:) pre?vc:int t h c  l i l i r i c j  o f  "c.tcvcnt.h-hc,i . ir  .summary 

j I I  t3 g me n t. mot. i (3 n Fj ' I  I:+ p I ;3. c: t i c c t. h a 1: " i $1 1-10 re s s t: 12 t 1.1 t cry 1 a w , 

d i  sr~1pt.s trial c:alerida rs, ~ ~ n c i  under-rri.i r1es i-1-ie g0eil.s of o r d e r - 1  i nes .7  

and e lLi ( : i . e r icy  in s t a t e  (-;our-t: p r a c t . i c c "  ( i d .  a t .  650-651) . I n  

Brill, Lhe Court. of  Appeal:; coricl i.ided t .hat .  t .hc Suprcmc:  C o u r t .  

shou1.d not .  have CCIIIS i -cder 'ed the m c r i t : s  of a summary j udgmerit: 

m o L i o r - i  hI.( .)uqht.  b y  t.he Ci1.y of  New York a l . m n s t .  ot ic y c a r  a f t - e r  t.hc 

filinq of the I-1ol.e o f  i S S ~ I C ,  a:: the C i t y  gave no exp1aiial:ion for 

€ i l i n g  t.he motion after l.he 120-day limit. spccificd in CPLR 3212 

(a) . The Corir-t:. of Appeals stated, "We c o r i c l  ude I.haL ' g o o d  cause '  

in C P L R  3212 (a) reyi i i  res  a showing of qood cau:;e for the delay 

in making Lt ie rr1ot.i on - a satisfactory explariatior-i  Tor- t h e  

~ i r i t . i . r n e 1  i ness - rather Lhan simp1.y permitting mcrit.orious, 

nonprcjudicial I i l i r i y s ,  howcvcr t . a rdy  . . . No e x c u s e  at all, or a 

p e r f u n c k o r y  excusc, cannot be ' y o o d  (.:;~i.ise' ' I  ( R r ' i  I . . ]  v Cil.y of N e w  

Y o r - k ,  2 NY3d dt 652; se~r' t17:;u M i c e l i  v S t a t c  F a m i  M u t .  Auto .Ins. 

C c j . ,  3 NY3d 725, '126 1.20041; P e r : i . n i  C c x - p .  v C j t y  o f  N e w  Yor-.k,  I G  

AD3d 37 [ 1st Llepl. 200.51 ) . It. ha.? been h e l d  t h a t .  motion c o u r t s  

have r i o  d i  sc rc ! t . i (~n  t o  enl.er1.air.i riori-prejudi c i  ;31 mer-i t-orious po.sL.- 

not.(? of' i s s u e  Inoi: . i  ( Ins  r n a d c  a f t e r  a tour I.-imposed deadline, C V c I l  

if made w i t h i n  the . s t . a t u t o r y  maximum 120-day period, unless there 

is a : ; h o w i r . i c j  of q o n d  cause .  G1;i:;ses- v. A h r c i m o v i  /.L, 37 AD3d 194 
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CONCLUSION 

Acccirdi riilly, it. i s  

ORDLl IEE t.h;ii.. t h c :  p a r t  of the m o t j  o i l  o f  defc:ncrlant C:i t:y of N e w  

Y o r  k for sii imnary j u t l y m c n t .  tii.:l;missi nq p l . a i n t i f f s ’  caii:ies of act i o r 1  

f o r :  commori -1 ; iw n e g l  icjenct: and f o r  a viol;.it:ion of L a h o r  L a w  5 200 

i : I ;  qranI.ed <111d t.hes:e claims (3re ciismis:;ed as a q a j  r i s L  it.; and i h 

i s  fu r:t:hcr 

01IDERED t:hat. t.he par-t. 01 thc:  r n o t . i o r i  of defendant. City of 

New Y o r k  1-or surrirnary j i.idgrnent. c i r i  its (.:LOSS c l a i m  i l ya ins  I. 

defer-iddnt. Metcalf & Eddy of N e w  Y o r k ,  T r i c .  for c o n t r a c t u a l  

i n d c m n i 1 i c a t . i  o r 1  i s  d e n i e d ;  anti  i t  i s  f u r t - h e r  

ORDLRED 1.h;it the part of dcfci-itlant. Metcal.1 & Eddy of New 

Y o r - k ,  

is graril.ed w i t h  respec:!. t n  p l a i n t i f f s ’  

act. ion, arid grant.etl w i t h  respect. to the C i t y  of New Y o r k ’  s CTCISS 

c l a i m  for coriLract.ua1 ir1dernriificat.i on ,  arid i s  otherwise d e n i e d  

f o r -  p1a in l . i f f . s ’  t l h i r d ,  fourth, I i . f t h  and . ~ j  x t h  c:;diises 01 a c t i o n ;  

and i t .  i s  further 

inc. ’ s mc1)t.j o r 1  f o r  summary j u d g m e r i L  d i s m i s s i n y  the complair l t  

first. a r i d  second causes  of 

ORDF,RED t h a t .  l.he par - I :  o f  Metcalf & L d d y  of New York ,  Inc:. ’ s 

rnol.ion for summary judgrnent  d i  :;Irii:~::iriq c rn : i s  claims a.c;serteti  as 

agairis!. i t  i :j denied w i t . h  r e s p e c t .  l t o  t.he C i t y  of N e w  Y o r k ’ s  cross 

c l a i m  f o r -  Metcal 1 & Eddy of  N e w  Y o r k ,  l i - i c . ‘ s  fa; lure t.o add i t  a s  

a n  addi t . ioina. l  i n s u r - e d ,  2nd i s  c ien i  ed w i t . 1 1  refipect. t t o  i t .5  cro.‘;s 

c:laims a g a i n s t .  Erlvirc)riment.a1 Energy A s s o c i  atcs Lor t:omnmon- law arid 

cant-ractual iridcmni f i c a t . i o n ;  and j 1: i s  f u r t - l i e r  
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c n t i r e 1 . y  as aya i rist. E n v i r o n m c n t a l  Energy A s s o c i a t e s ,  w i t h  c o s t s  

judgmenl- accordiriql y in favor-  ot E n v i r o n m e n t a l  E n c r q y  A s s o c i a t . c s ;  

a n d  i t  i:I; further 

O R D E R E D  t h a t  p l  EI i r-1 1.i f fs' c'.rc)ss m o t i o n  for- sumrnar'y judymenl.. 

i s  d e n i e d ;  and i t  is: 

r e m a i n i n g  deIIeridarit:;; a n d  it. i.s f u r t . h c r  

ORDERED t h a t  w i l - h i r - 1  30 clay:; o f  e n t r y  of  l h i s  o rde r ,  

Env i ronmen t -a1  Lnercjy A s s o c i a t e s '  s h a l  1 S ~ I V E ~  a copy  upon all 

p a r t i e s ,  w i t h  nobi.(:e o f  e n t r y .  

York, 3 motions.Pociiis.wpd 
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