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'FULTON HOUSES TENANTS ASSOCIATION, | -

SUPREME COURT OF THE STATE OF NEW YORK — NEW YORK COUNTY e

'PRESENT:____HON. PAULWOOTEN . _ PART 1

.Justice

B AN

g ———

MIGUEL ACEVEDO, Individully, on behalf of-_;a‘\“"

- Class of Persons Similarly Situated, and as’ .- index No.: 105184‘1‘10‘;‘ o

President of the Fulton Houses Tenants Association, .~ - L
and the ASSOCIATION OF COMMUNITY L. Seq#eer
ORGANIZATIONS FOR REFORM Now mc . | -

Petitioners, | : o _ F , L E D

-against-
* RICHARD DAINES, as NEW YORK STATE UCT 24 am
COMMISSIONER OF HEALTH | : | o
| R95Pondent o R COUNTV CLERKgKOFFICE‘

e

| PAPERS NUMBERED |

. thlce cf Motlon/ Ordef to Show Cause ~ Affldavlts — Exhlblts ‘ N - ]

Answering Affldavits — Exhlblts (Memo)

'.?Replymg Affldavits' (Reply Memo) R ” 2 o u S

Cross Motion: - w s\f“DN_o}\

BACKGROUN. |
Mot|on sequence numbers 002 and 003 are Conaolldated for. dlsposmon
- Petitioner Assoo|at|on ‘of Communlty‘Otéanlzatlons for Refcrm Now Inc has
dlscontlnued its actlon agamst respondent and has stlpulated that it be dlsmlssed W|th

prejud ice.

“n mot|0n Sequence number 002, petltloners seek a temporary restramrng order (TRO)

_ and ‘preliminary injunction to enjoin reepOnd.ent"(i) from entering into a contract with‘any‘

‘ provnder which has the. potentral of encumbenng some or aII of the funds available to: provrde

replacement Serwces for those lost as a reeult of the closure of St Vincent's Hospltal ina

‘ manner Wthh would prevent those funds, of other funds from bemg utilized to establlsh a. LeveI‘

: I Trauma Center and Critical Care Cehter with a fully functuonrng emergenCy room and the
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tﬂu»JMLH allemn

s causet At that tlme the Court decllned to ISSLIé ‘a temporary restraining order (TRO) beoause

ability to admit patients for surgery, childbirth, .H‘l‘.\“/f‘s'\en‘/‘tces, and detoxifi\cat"‘io

Vincant's. servnce area;.and petltlonerstfurther aeekqa permanentanjunetlon enjolnrhg_
respondent (2) from entering into a contract for an “urgent care center,” W|th any apphcant to-

open such a center responding to Request for Grant Appllcatlons RGA No 1004071212

lssued by the New York State Department of Health and the Dorrmtory Authorrty ot the State‘ of -
New York unless such contract would not preclude of |nh|b|t fundlngtand openlng a Level 1

8 Trauma and Critical Care Center in the St Vlncent’s servnoe area and (3) frbm falllng to take

approprlate action to open a Level | Trauma and Crltlcal Care Center |h the St VlnCent s serwce

area WIth a fully functlonlng emergency rdom and “"'e;;abihty to admrt patlents for surgery

chtldbrrth HIV services, and. detoxlfloatidn ‘\v.and a‘ ,|t|ng doctors program de5|gned to serve the

e e e e i g

petrtloners motlon for teave to fllea seoond amended"and supplemental petltlon WhICh |ncludes ‘

" respondent s opposltIOn to the flret amended pet't'ron:\

Oral argument was held on these motlons on May 4, 2011

! 1

Petltloners contenthha (motlon sequenoe 002)

On Aprll 21 2010 the partles appeared before the Court to hear the order to show

respondent had not yet rewewed the responses On Apnl 27 2010 respondent put out a press
release statlng that |t had 5|gned contraots worth approxrmately $15 mllllon to allow among

' other thlngs Lenox Hill Hospital to open an “urgent oare center” on. the St Vmcent’s hospltal

E Beagretz,‘ of 168




* 3

| p‘r‘emises‘ Petition, Ex. B. . BT o BT e

l locat|on

U whom are under the age of 18 Acevedo Aﬁ The average |nCOme of the Fulton House - ‘

're5|dents ln acute states requirlng ambulances are routed to Bellevue Hosp|tal located On the‘ .

Petltloners claim thatif.a prellmlnary |njunct|on rs not lssueda tﬁwill suffen iy para ol
harm. Petrtloners contend that, pursuant to Article Vil §§ 1 and 3of the New York $tate |

Constitution, the State is oblrgated to’ protect and promote the health of the mhabitants and to

_ prowde a|d care and. support of the needyr, whrch respondent is. fa|l|ng to do in- conneotron W|th
‘ ‘tthe closmg of St. Vlncent s hoSprtal F’et|t|oners cla|m thet ah “urgent care center |s no rnore
| ‘than a clinic designed to provlde nonemergency care that does not reqmre hospltahZa’uon, The U

lnstant petition seeks to have respondent place an acute care center at the St Vmcent s

l

[T . . e Lot e PR ._.,'ﬂ.t__._.’... P

Petitioner Mlngel Acevedo (Acevedo) represente,petltroner Fultonl Houses Tenants o

“‘ASSQClatlon (FHTA) an un|n¢orporatedl assomatron consretlng of all of the resldents of the

"“Fulton Houses a developmeht of the New Yprk Olty Housrng Authorrty (NYCHA) which houses

| “"low—rncome rndlvrduals and persons lrvmg on publlc ass|stance somal schnty, socral secunty

e dlsab|llty benefits, and other governmental pregrems de5|gned to ass|st persons |n need

- “Fulton Houses hae 2 200 resldents 80% of whom reoerv 3 publrc assrstance 15% of whom ‘

‘vrecelve Somal Securrty Drsabllrty benefits 2(3% of wh‘orn are senlor CItrzens and oVer 35% of

r,,, TR ..,,l,n.,l_l wen l--.»-\.m L N ST CERC)

‘Vresldents is between $15 000 00 and $20 OOO OO per year /d

Untrl the closure of St. Vrncent s hoemtal the nesrdents of Fulton H0use as well ae the

o re3|dents of Ellrdt Ohelsea Houses a4 OOO reS|dent NYCHA prolect located between 25" and
l B”’ Streets on Tenth Avenue used St Vlnoent s hoepltal as their pnmary hospltal because, -

B among other thlngs |t was the closest hospltal in the area Id. Srnce St Vrncent s closed

ltlt\ '

. : ‘eest srde of Manhattan whrch takes apprOX|mately 15 to 30 mlnutes Ionger to reach /d

Acevedo asserts that, as.a communlty the re5|dents of Fulton Houses suf'fer from high |
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r‘rates of asthma; diabetes and l‘upus‘, and heavily rely.on a Level | ho‘s‘l?ltalrtith"'ah;amerg‘la‘nCyﬁ B

FUET YR

room for health care. =~ L S O R U S DD

According to the amended verified petition, St. Vincent's, while active, pr,oyided;:the' ‘

following health care facilities and services: Level | trauma and critical care center;l

‘comprehensive cardiovascular center; Level Ill.nepnatal ICU; comprehensive cancer. center;

comprehensive HIV center: full emergenonyervices" inpatient and outpatient psychlatrlc -

‘ addlctlon services; one of the Iargest mental health and ‘substance abuse prograrns rn the

Northeast visiting doctor servrces for the elderly exten$|ve HIV/AIDS testmg treatment and

educatlon programs; and Chlnese speaklng lnpatlent unrts Amended Venf"ed Petltlon ‘ﬂ'ﬂ 7- 10

“Tv——l‘

On April 13, 2005, the New York State LeglslatUre created the Comm|SSIon of Health

Care Facrlmes in‘the 218 Century (the Berger Cornmlsswn) whloh was to select hoSpltals and

” ._ 'nursmg homes across the state for downsrzmg and cloSure Id ﬂ 13 In add|t|on thls '
uxleglslatlon authonzed the Berger Commlssmn to authonze the necessary lnvestments to

o '|mplement tts plan, and to expend funds avallable under the HEAL- NY capltal grant program to

: thatsame end Id

\ The flnal report of the Berger Comm|35|on recommended that St Vmceht’s in Greenwmh

~--~m~ltu

Vlllage stay open Petltlon Ex G Accordlhg to the Berger Commlssmn sfrndrngs, the'-FUIton‘

Houses area had a serious shortage wrth respeot to pnmary care provl ratlo for the medlcald )

‘ellg|ble populatlon and the sensitive admlssron rates |n the area served by St Vlncent ) Were

‘.“‘1504200% of the overall New York City admlsslon rates Id.

In 2005, St. Vincent's filed for bankruptcy protectlon and started a. reorganlzatlon |

‘ pregram of attemptmg to sell money Iosmg faorlrtles and focusrng on developmg St Vrncent s

‘- hospltal in Greenwrch V|Ilage WhICh resulted in St. Vmcent S emerglng from bankruptcy in 2007

Amended Venfned Petition,  19. .The plan developed b‘y St. Vincent's called for sellmg the

| hos‘pital's property on the east side of Seventh Avenue and using the money so acquired to
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build a modern facility on the west side of Seventh Avenue Idt

| :York’ “Heal Capltal Grant F’rogram admrnlstered pursuant to sectlon 2818 of the Pubhc Health

‘thaw Petltlon Ex: B

‘A hearlng was held by the Landmarks Eommlssmm on Ootoben Z, 2008 aLWhrch varlous ‘ ‘
witnesses testified as to the need to keep St. Vrnoent s open as afull- serwce medrcal facmty

Id., 121. The Landmarks Commission approved St Vlncent s, plah to bund a new hospltal

. ‘Wthh decision’ then resulted |n an Article 78 proceedlng Id 9 22 In |ts answer tc the Artlcle
_78 petition, the City stated that St thcent’s emergertcy department saw 60 000 patlents per o .
“year, 20% of whom were admitted. to the hoapltal 10 OOO homelees patlents Were treated each
| year, with 55,000 patlent visits; its, primary servm;e area»lncludes 440 OOO resndents 815 000

| pnvate sector workers and mllllons of tourlsts 25% of the hospltal S ser\nCe populatloh has a

heusehold income of under $25 000. OO per year“ and |n 2007 St. Vlncent’ provrded $4O -

) IT'II“IOI'I in unretmbursed Chanty care to. the peor Id Further the Cltyfstated that hb other

IS

\Manhattan hospltat has more znp codes m lts sennoe area and is so tacklng in prlmary care C

’doctors Id Ex. K.

St. Vlncent s frled for bankruptcy protectron forthe second. trme on Apnl 14 2010 Id ﬂ

‘ 25 On April 18, 2010 respondent |ssued a ReqUest of Grant Apphcatlon (RGA) under New

ole dl-,nkg to pet|t|0ners th “ ’-R A proposes a program that would utrllze

St Vlncent s facnlltles for two years and would result |n the ellrnlnatlon of emergency and
(AN

‘ “'|npat|ent hospltal servlces in the Lower West Slde of Manhattan durlng thls perlod Petltlon 1
) ‘ﬁ27 ‘Moreover, petltlonér$ ‘assert that prior-to the RGA, respondent dld not |ssue an
wEnvironmentaI A‘ssessment or an.Enwronmental Impact Statement in ‘the form mandated;by 6

-\NYCRR 617 and 10 NYCRR 97.4. Id., ] 28.

| F’etitioners argtue'that the RGA will not provide the medical ¢are needed for the residents

of the community, and that re‘s‘pondent has failed to assess the need to\replace St Vincent's

services as a hospital. fd.,  25-26.
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CRES »‘-«‘-‘ wt\--h‘; [ BN B I T



http://At-ti.de

room in one of St Vlncent s burldlngs on West 20‘“ Street Petltloners mamtam that. such facll|ty

- ‘WI|| not be a Level | Trauma Center and wlll be unable 16 treat heart attack \7| ‘lms and those ‘l‘“

The Amended Verified Petltlon asserts three causes-of actlon (1 itio fthe-New: “ o

_York State Constitution and the Neaw York Publuc Health Law; (2 ) vnolatmns otm NYtQRB §§

97.13 (4), (7) and (8), and 97.410 in lssumg‘the\ RGA without dolng an Envrronmental

Assessment or an Environmental Impact.Statement; and (3) violation of petitioners’"due“proc‘:ess _

rights.
Petltioners’ contentions (motlon Sequence 003)
According to the proposed second amehded and supplemental petlt|on,l the only

significant difference between it and the flrst amended petition appears to be the rellef sought

which d|spenses with the request for the TRO and prelummary lnjunct|0n but other\lee seeks o -

the same permanent |njunct|on and declaratory rellef prevrously sought addlng addltlonal . | ‘t '

- ‘factual support forits prayer lncludlng cornmur‘nty health asSessment studltes, a press rele‘ase,

‘and a fact sheet prepared oh March 10 2011

According to pet|t|oners the purpc)se of seekmg Ieave to f||e a second amehded petmon
is to brlng the record up. to date and to sh|ft the focus of the litigation from a real estate deal that

would allow North Shore- Long Island Jewush Hospltal to open up a starld alone emergehoy .

~ with life- threatenlng lnjurles or maladles Pet|t|oners state that the new: stud|es mdlcate that

since the closure of St. Vmcent‘s the use of medlcal facllltles by. the resldents of the St
Vlncent s service area has deoreased by 20%
Respondent’s contentlons (cross motlon and opposmon)

Richard M. Cook (Cook), the Deputy Commlssmner for the Offlce of Health Systems

Management of the New York State ‘Department of Health, has prowded an‘affldawt’m support

of respondent’s cross motion in which he affirms that, contrary to petitioners’ assertions, the
Berger Commission did not make any findings-or recommendations with regard to any of the
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_Vincents. S

foIIowmg elements

“_‘/d.

preltmtnary tnjunctton would delay such agreement and deprtve the communtty of the: urgent

Cook also s‘tatee that the RGA indi‘cete‘s thattthﬂe proposed h‘eelth‘cere projeot,wou_lq

include the following:

i

* Creation, maintenance or expanslon of oomprehenswe o
ambulatory care in the SVCHMO [St thcent s Catholtc Hospttal Medtcal Cehter] service

area, at exusttng

SVCHMC sites or. other Iocattons |nolud|ng , C
prowdthg services without a- reqmred eppotntment o T
*expanded hours of acce55|btltty (preference for 24 S e
hours a day, 7 days a week hours) :
*basic. r‘nedloal imaging, inéluding’ xrrays : . ‘
*Iaboratory serVICeS |nCItJd‘|n_gj.potn _of:tcare serwces o D _ -~ ,

rooeduree‘(e‘g sutUres e o
dre'tnage*' Sphntmg, etC) Vo e

o any other approprtate;sewtoes -
CookAff atas.
Further accordtng to. Cook the RGA prOJeot wtll demonstrate one or h‘tore of the

a) creatton of an. urgent cere capa(:lty‘ in. the $\/CHMC servnce areaa rI

b) renovation and expansnon of extsttng factltttes to' tmprove efftCtent;:y an' “ a
service capacity anid/or; e "

c) expansnon of: Hours and/or da.

and phméry c‘are C|In|CS withih un' "eréerved oommuntttes and/or [s:c]
e) transition of servu:es from. emergency departrr‘tems to ambulatory settings tn order to

reduce relianceron emergehoy rboms for prtmary care and/or;.
f) services to reduce barrters to prtmary care enc;ountered by under served populatmns

 Cook asserts that since no contract is |mminent to fuIt"II the RGA the grant of a| o

1
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o the funds to constryct &' new hoepitat is’ amm:d and would éost tntﬂethen $830 h‘llllldnl“"_\‘_ :

‘ 'eays that the petltlon falls to etate a causev‘of‘action and that the requested rehef is not

'compelled by the New York State Conetlti t dn

- (Farber an Assrstant Attorney General
- ‘end the attorney for reSpondent Farbe pr
“the objectron to the entry of such order by etltloners Id Ex. B.
”'f“f]f“Petltloners Reply. (metlon sequence‘ numbers 002 and 003)
L demonstrate a dlstrnct |nJury and that therr elatme are Iegally suffrc:lent and. Justlflapte

: tndwrdual and dlstmct rnjury eufflmenoy ef the petltlon ‘and the argument that the rehef sought |s

h not compelled by State law.

Respondent asserts that petltloners Iaok etandlng to bnng thle aotlon srnce the alleged

injury is not distinct to them and |e Iégally lnsufﬁolent and speCuIatlve In addrtlon reSpondent

_ malntams that petltronere cla|ms are outside therzone-ofrlnterestof the g:overnlngretatute |

-“(Publlc Health Law) and are notJustlflable, Moreover respondent clalms that the matter before

the Court in not Just|C|abIe becauee |t mvotves dlecretlonary acts of the IeglslatIVe and exécutlve

branches of government whrch is beyond the Court S ablllty to adjudlcate Reepohdent also

o ) s
. o

=

‘ In further SUpport Of its motlon ot‘ttteht has proVrded the afﬂrmatlon of’ Seth J: Farber"" o
< fflce of the New York State Attorney General, \;,f"_

rewdes the order approving the entry into the

.amended and reetated contract of sale for the reat eState and. personal property Of St. Vmcents

: to RSV, LLC and North Shore Long Island Jewlsh Health Care System (Farber Aff Ex. A). and

‘Petitioners state that they have standlng to malntam thIS actlon that they are able to

‘Reepondent’a Reply (motlon eequenCQ numbers 002 and 003)

Respondent s reply relterates ite earlrer argumente regardlng petltponere etandrng, ’

- _Pagesof‘to
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[

alleged |njury was speculatlve and shared by m|ll|ons of New Yorkers)

DISCUSSION

Ao r » RTINS

" Before the court can address the underlymg |ssues WIth rest:lect’ to th‘e réqueét fdl‘ a
preliminary injunction, as a threshold matter it must be determlned whether petltloners have
standing to maintain this actlon. Sarat_oga County Chamber of Commerce v Pata_k/, 100 NY2d "
801, cert denied 540 US 1017 (2003) ‘

In order for an organlzatlon to have standmg tc sue; the organlzatlon

“must demonstrate: (1) that one or more of its Membera has standlng to sue (2) .

that the interests advanced here are’ sul"ﬁmently germane to petltuDHEr s .

purposes to satisfy the' court: {tHat' petltloner is‘an’ appropriate représentative of

those interests; and (3) that the part|C|pat|cn of the individual members.is not

required to assert. this. cla|m or, tolaf'ford petlt|oner ccmplete relief,”

~Matter of Aeneas McDonald Po/rce Benevolent ASsocrat/on v City < of Geneva 92 NY.’Zd 326 331
(1998). | | | -

To have standing to. challenge a gomrnﬁaehtal act an mdrwdual must show |njury Aqn: fact
that is more than conjectural that is dlstmct from that of the general publlc and that the
admlnlstratlve action would advereely affeet hlrh or’ her Matter of MCAIIan v New York State
Department of Health 60 AD3d 464 ( ”" Dept 2009)(pet|t|oners Iacked standlng because the

R PR . P B T s et

lleged lnjunes are both rndlstlnct -a etltroners

themselves assert in the petrtron that the challenged actlon wrll affect all re$|dents in the St‘

Vlncent s service area, and-that petltloners are outslde of the zone of interest cf Artlcle 28 of the

' Publ|c Health Law. Matter of Hoston v New"’York State,Department of Hea/th, 203 AD2d 826 “

(3d Dept 1994).
Sect|on 2800 of the Public Health Law provrdes
“Declarat|on of pollcy and statement of purpose Hcspltal and related
services including health- “rélated service of the h|gheet quality, efficiently

provided and properly utilized at a reasongble cost, are of vital concern to the
public health. ln order to provrde for the protection and promotlon of the health of.

Pag_e_g of 16
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the inhabitants of the state pursuant to sectron three‘“of_artrcle eeventeen pf the”_‘f‘u SRR BTN
constitution, the department of health shall have: R

" responsibility for the developriént and: adn‘hnjetta’tﬁn-_ditﬁe etate Sr.pdllttij_lth DI
respect to hospital and related services, and all: publro and private: mstttutlons ‘ o
whether state, county, municipal, mcorporated or not mct”orporated serving
principally as facilities for the preventlon d|agnosts or treatMent of. human
disease, pain, injury, deformity or physical condltlon or for the rendenng of
health-related service shall be subject to, the prOV|s|ons of this artlcle e
Section 2803 (1) (a) of the Publlc Health] Law prowdes in’

pertlnent part::

“Commissioner and council; poWere and dutles 1. (a) The comm|ssnoner shall
have the power to inquire into the. operation of hospltals and to conduct perlodlc
inspections of facilities with respect to- the fitness and. adequacy of the premlses
equipment, personnel, rules. and by~|aws standards of medlcal care hoepltel ‘
service, lncludlng health-related: servlce system of’ ‘ ’
accounts, records and the adequaéy of fmanclal resOurcee and eourcee of future
revenues.” . ‘

The court dleagrees with respondent s oontentlons FHTA meete the requlrements to ‘
mstltute the present actlon as an organlzatnonal petltloner because at least one of ltS resndente
| petltroner Acevedo (as well as his daughtet), was a patrent at St. Vlncent s and utlhzed the

hospltal s services for hlmeelf and hlS famlly Moreovar the mdnvuduals who are allegedly

.'_,lnjured by respondent s aotlon are a dlecrete albelt Iarge eegment of the populatlon not the

» pubhc at large”; the fmlte resndents of*th‘ o nc‘ nte sgrwce area a dlstlnpt sectlonmu‘ ‘

‘ York Clty FHTA represents thousands of those mhabltants mostly Iow mcome mdmduals,

" and, as such, FHTA and Acevedo demonetrate eufflclent dlstlnct injuries to w|thstand thlS‘

t‘
‘\--‘

challenge to thelr standlng o
Similarly, the Court is unpersuaded by reepondent‘e ohallenge to petitioners; standin‘d

based on the argument that they are not wlthln the Statute s zone of |hterest In euppdrt of tte ‘

contentlons, respondent crtes to two. prlmary cases |n whlch petitioners were found to‘ Iaok o
standing. The fll’St case, Matter of Lettko v New York State Department of Health (195 AD2d

“”.781 [3d Dept 1993]), concerned an mdlwdualwho was held to lack standing to challenge .

Page 10 of 16
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. alleged that she could be a cjlent at'the. fathty and. allegsd only generalrzed harm to. the

approval to add abortion services to Upper Hudson Planned Parenthood bacauSe $he bnly B

community. In this respect, that case is distinguishable from the |hstant mattar Acevedo has
affirmed that both he and his famrlty. were patrents at St Vmcent S Hosprtal: and the
documentary evidence, submltted supports an allegatlon that medlcal servnces to. both Acevodo

and the Fulton Houses' resndents have been curtarled “In addltlon there is support for the :

: argument that the proposed urgent care facility will not:prowde the services that petltlohers used

to receive from a full-service hospital.

The second judicial decusmn relied: upon by respondent is found to be s1m|IarIy

unpersuasrve In -Matter of Hoston v New York State Department of Health (203 AD2d 826

‘supra) the petitioners made what the court desC.rlbed as vague and un docurﬁented cIalms
r ‘\regardlng the alleged Increased health care costs that was the gravamen of that actlont ‘l,
' contrast, the mstant petltioners have provlded sufﬂment documentatlon such as testlmony at o ‘
_publlc hearmgs reports.and evaluatlons that support thelr assertlons that among. otherthlngs, .

" ambulance travel time to the now nearest fuII-ser\/lce hospltal has mcr_eased 15-t0-30 mlnutes.

over what it was when S_t.‘V'incent’}s‘ was o‘perat‘ing,’ presenting a significant ,dang__er to the hea‘lth

‘w"‘of the re5|dents

As a consequence of the foregomg the Court concludes that petltloners have standlng

: to mamtaln this action. See Matter of State Farm- Mutual Automobr/e lnsurance COmpany v

" Levin, 263 AD2d 233 (3d‘Dept 2000).

However, respondent has argued that the matter before the court is not justiciable, and

- the.Court must agree. "Justiciability ... refers,.in the broad sense, to matters resolvable by the
judi‘cial branch of government as opposed to th‘e‘executive or Iegislative branc_hes or their

'e‘Xtensions.” Jiggetts v Grinker, 75 NY2d 411, 415 (1990). “[W]hen the Legislature creates a |

duty ... it is within the courts’ competence to ascertain whether [the S_tate]‘h,as satisfied. [that]
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duty ... and, if it has not, to direct that the [State] proceed forthwith to do so [internal d‘d@fé’f;@ar’jﬂh‘ :

.. "imarks and citation-omitted].” New Yofk‘lcounty,‘lu"awyars.As.sooia_ﬁonl'lf/'lk-‘S‘t"ate:--offNQW}TEY&K,:2'93:1;

- provldes

AD2d 69, 72 (1" Dept 2002).

In the instant matter, pet|t|oners base the|r cla|ms on sectlons of the Public Health Law
~some of which were noted above, and. certam sectlons of the New York. State Constltutlon

Section 206 (1) of the Pubhc Health Law states :

“The commissioner shall-(a) take cognlzance of the interests of health and ||fe of

the people of the state, and of all matters pertaining thereto and exerclse the .

functions, powers and duties of the department prescrlbed by law.... (f).enforce

the public health law.” . : : ' ‘

Article XVII section 1 of the New York State Const|tutlon »

prowdes

“The aid, care and support of the needy ~are pubho concerns and shall be
prowded by the state and by su¢ ubdwlsmns and in suc;h manner and by
such means, as the leglslature mayf ( m tlme to tlme determme ‘

Articie XVII sect|on 3 of the New York State Const|tut|on

“The protection and promotlon of the health :of the, mhabltants of the: state are . o
- matters of public concern'and. prowsrons therefor shall-be made by the state ancl T )
by such of its subdivisions and.in.siich. manner andb,y such means. aslthe

Ieglslature shall from time to tlmez‘determme :

~In analyzmg ArtrCle XVII seotlon 1, the Court ln Tuckerv Tora 43 NY2d 1 (1977) quoted -‘

the Leglslatlve history of thrs provision, whloh states

“While the obl|gat|oh expressed in thlS recommendatlon i$ mandatory, in that the
Legislature shall provide for the aid, care ahd support of . persons in-need, the
manner andthe means by which it shall do'so are d|s<:ret|onary

ln order for petltloners to present the. Court W|th a Just|C|able questlon lt must be

: d‘etermlnedthat the statute or Constitutional provision upon which thelr clalms“are based
command that the Executive or Legislative branch of government act in a specific manner.

_ Absent such mandate, the courts are not empowered to second-guess the discretionary acts of .
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- Matter of Crawford v Perales 205 AD2d 307 308 (1Bt Dept 1994)

the other branches of government Brownley v Doar 12 NYBd 33 (2009)

New York is rot requ1red to meét. every Iegltrmate'-jneedcof every needy person Rettheri
the Legislature may determine how to allocate the publlé dollar accordmg to rts own drscretlon
Therefore, what the Constrtutron prohrbrts is a complete legrslatrve farlure to ard those in need

not a failure to allocate funds in.a specified lmanne‘r;‘-’lMatten of A/reesa v Novello,; 96 NY2d.l4_1 8

| :(2601).

The New York courts

“have consnetently recognized the brOad drscretlonary power veeted in the L
Legislature by art|cle XVIL(§ 1) with regard to'the provision of .. . ‘assistance to the
needy, and that artlcle XVIl does ' no mOre than authorlze the Ieglslature to ‘

any partrcular care [mternal crtatlon rotnltted]

S|m|larly a clos‘.e readlng of th F’ublrc Health Law provrSlons crted by pet|t|orters ‘

‘rndncates a grant of drscreﬂonary authorlty not a preCrse command to actin a: spec|f|ed manner

Therefore, since nelther the New York: Conetrtutron nor the Publrc Health Law requrres a epecit’c
type of health care facrlrty be provrded ta. every communrty, the Court is not empowered to grant ‘

petltloners request that the State proVrde a LeVeI I health care center in the St Vlncent s

P AT AT WU T B

" service area.

As stated by the court in Jones v Beame 45 NY2d 402 409 (1978)

“In the mstant oase[] much effort was expended n detarlrng the concern of the -
plaintiffs with the issues presented; avowedly to demonstrate that if anyone: has
standing to litigate these issues, plalntiffa do. Ih‘thle plaintiffs are probably -
correct. The dlfﬁculty is not, however whether plalntlffs are the wrong ones to _
present and lrtlgate the issues; the pornt is- that the courts arethe wrong forum
for resolution of the disputes. Theé proper forums are he Leg|slature and the
elected ofﬂcrals of the State and Iocal 90vernment i |s there that
accommodations can be made in determrnlng prlorltres and allocating resaurces.
In short, resolutron of the ultimate issues rests on- pollcy, and reference to
violations:of appllcable statutes.is. wrelévant except in recognlzed separately
litigable matters brought to enforce them ‘ ‘

The Court is not‘ persuaded by the court decisions cited by petitioners that "its
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determination that the matter before it is not justiciable is incorrect. In McCain v Koch, TONY2d

109 (1987), the court was called upon to‘.see'__th'at'Sb‘eoifi‘o_flegfieIéti[\“ieily:e'n‘a’éted].'rnfi.ni‘ﬁn'u"rhﬁf:.‘_ L

standards were met; no such minimum standard of health care has'besn legislated inthe-
statutes upon which petitioners base their claims. In Tucker v Toia, 43 NY2d 1, supra, the, court
found that the Social Services Law required-aid be given to nee‘dypersons_ \‘ahd.that.the. agency.

authorized to implement that mandate impermissibly denied all eifdto a‘spe‘oific grou_p‘of - |

individuals based on criteria that had nothing t‘odo with need (denied?-benefite to persone‘under‘

the age of 21 who were nelther married nor I|V|ng with a legally respon5|b|e person) There is

no such mandate for specific health care facrlltres |n the Publlc Health Law eeotlons rehed upon

by petitioners. In Hurrell-Harring v State of New York 15 NY3d 8 (201 O) the court found that

~'6Aly some of the plaintiffs” were denled counsel at S|gn|floant stages in. thelr cnmrnal

proceedings, WhICh was a direct vrolatlon of thelr Constltutlonal right to couhsel Even though :
the court indicated that such rellef might neoessltate the approprlatron of funds in a tlme of
monetary scarcrty the ovenNheImrng Constltutlonal infringement outwelghed fscal concerns In
the case at bar, there is no. such rnfrlngement of a guaranteed Constltutlonal right. . .

Lastly, in State of New York v Locel 111 5 Jo/nt Board Nursrng Home & Hos,o/tal o

Emp/oyees DlV/S/on 56 AD2d 310 (2d Dept 1977) the matter involved the State seeklng to -

enjoin hospital workers from goihg on stnke which |e a dlrect violation of the Norris-LaGuardia

- Act,and sois |mmed|ately d|st|ngurshable from petltlonere instant’ actlon as pnvate mduvnduals '

'Seekrng to have the government exerC|se its- dlscretlen in a manner favored by them.

Therefore, based on the foregoi’n‘g‘, petit[onere’ motion seeking'a prelirninary injunctton‘
as well as other relief is denied on theﬂgrounde that the-matter,is not.justioiable,r because
petitioners cannot compel pefformance of a specific duty that involves the exercise of diSc‘retion.
Matter of Maron v Silver, 14 NY3d 230°(2010).

Having determined that the matter is nonjusticiable, the Court need not address
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petitioners’ other arguments. Also, based on the foregaing, petitioner's other mOtlon,seeklng S

' lgave to file a.second amended complaint, is dériied.... .. ... Ll T T

CPLR 3025 (b) provides that
‘[a] party may amend his pleading, or.supplement it by setting‘forth additjonal or
subsequent transactions or occurrences, at: any time by leave of court.or by

stipulation of all parties: Leave shall.be freely’ glven upon such terms as. may be jUSt
including the granting of costs and contlnuances

‘Leave to amend a pleading pur$uaht to CPLR’ 3026 (b) should: be freely granted

unless the proposed amendmerit is: palpably Insufflclent or patently devoid of

merit, or unless prejudice or surprlse to the Qpposlng party reeulta durectly from N

the delay in seeking leave to amend.” ‘ . - ‘
*“Seidman v Industrial Recyc//ng Propen‘les Inc . A3d , 2011 NYSIlpOp 358‘1.',12011v |
\WL 1601586 *1 2011 NY App Div LeX|s 3549 *1 2 (2d Dept 201 1) |

Sihce petitloners have stated that the purpose of the second amended petltlon is. merely

ol bring the record up- to date they have falled to prowde any new basis for the rellef requested

C.(.)NCLDSI.ON. ’ F ’ L E D

' Based on the foregomg, lt is hereby o | . o o w24 m

~ that would be found.Justlclable.- :

- ORDERED, tha,l: the. ememded vemﬂéd netltnon Iaﬁdnsmnssed (motion. f&ﬁq”e’”ce 002), wnh
‘ YOHK ‘
_ costs and dlsbursements to respondent . as taxed by the Clerk upon su% OFFICE
appropriate bill of costs; end it is further | '

ORDERED that petltloners motlon seeklng leave to amend the petltlon (motlon

sequence 003) is denied; and |t is further o

ORDERED that the Clerk is ' n ment accordingly.

i ected to enter

"Dated [O-(T -~ IL
Jsc

. PAUL WOOTEN
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Check one:
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