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SCANNED ON I012412011 

SUPREME COURT OF THE STATE OF NEW YQRK - NEW YORK COUNTY 

PRESENT: HON. PAUL ,W(3,OTl$N PART , , 7  
Justiae 

, . . .  I -  

MIGUEL ACEVEDO, Individually, on behalf 
Class of Persons Similarly Situated, 04d as 
President of the Fulton Houses Tenant3 Association, 
and the ASSOCIATIQN OF COnilMUNIW 
OkGANIZATIONS FOR REFORM NOW, ING;., 

Index No.: 105184110 

S&Q # Q Q p  

Petit io nerg , 

-ag ai ns t - 

RICHARD DAINES, as NEW YORK STATE 24 att 
CQl\rlh/lISSIONER QF HEALTH, 

, -  - - ,  
Res po II derlt, 

, NdXM uJf Nlotlonl Orde! to Show Cauqe - AffldaVlts - Exhibits ... 
AvSwertng Affidavits -. Exhlblts 

g Affldiivits (Reply”Mamo) 

PAPERS NUMBERLD 

Motion sequence number‘s 002 and 003 ar 
3 -  

Reform Inc. has 

has stipulated that it be dismissed with 

prejudice. 

In votion Sequence number 002, petitipners seek ”a ternpodbty restraining order (TRO) 

and preliminary irljunction to enjoin respondent: (1) from entering intp a contrgGf with any 

prwidsr which has the potential sf encumbering some or all-bf the funds available to pravide 

replacement Services for tbQse lost as a result of the qlogure of St. Vinceht’s Hospital in a 

maqner which would prevent those funds, ot Qlher funds, from being utilized to establish a .Level 

I Trauma Center and Critical Care Cehter with a fully fclpctioning emerggnby room and the 
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ability t9 admit patients for surgery, childbirth, MIV services, and detoxificati 

Vincent’s swvice area: and petitiwers4urthe permanent-inju @ion 

respondent: (2) from entering into a contrwt for 817 “urgent Care center,” with arIy applicant to 

1 

--I r 

open such a center responding to Request for Orant Applications, RGA No. 1004071 21 2, 
\ 1 

appropriate action to open a Level I Trauma apd 

ith a fully functioning emergen ability to ad*mit patien$for gukgery, - - -  

Childbirth, HIV services, ahd detQxifica 

‘ bdrneebound eldkrly living in bwer Man 

asance, nonfeas XVll sections 1 and 3 I 

of (he New York State Constitution a 

process right to emergebay healthGt2. 

rs’ procedural and substantive due 

rsuant to CPLR 3025 (b), fot leave 

dent has crqs$-moved to diNn 

pp[ernental petition, which inclrides 

..- ~ 

I 

Oral argument was held on these rrrptians on May 4, 201 1. 
I 

Petitionere’ GontentiQtm (motiov segyQnce 002) 

On April 21, 2010, ths,partigs appeared bdfore the Courtto hear the order to shah 

cawsol At that time, the Court declined to isSu6 B tehpdrary restrainiflg atdef (TRQ) bec$usd ‘ 

rdspqndent had not yet reviowed the resppnses. On April 27,201 0, respsndent put out a press 

release stating that it had signed contracts woph approximately $1 5 million to allow, amQrig 

otb4r thing$, Lenox Hill Ho$pital to opeh an ‘’urgsnf’care center” on the St. Vincent’s hospital 
I ,  

‘ 
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I 
premises. Petitim, Ex. B. 

’ $  - Petitioners claim that if-a preliminary injwnctib _ _  

harm. Petitioners contend that, pursuant to Article VI1 98 I and 3 pf the New York $tats 

Constitution, the State is obligated to “protect and promote the health of the inhabitants,\‘ avd ta 

provide “aid, care and support of the needy,,” which rqspondent is failing to do in coflngEtipn with 

the closing of St. Vincent’s hospital. Petitioners cla 

than a clinic designed to provide nonemergency ca 

instant petition seeks ts h a w  rgspgndent place an “acute care center” at the St. Vincent’s 

I 

I 

enter” is no more 

t require’ hospitalikation, The 

I 

I 
. .  - .. ~ , r - ,  - -  r I  

location. 

Petitioner Migliel ACevbdo (Acevedo) I‘eprg ,petitioner Fultonl’Hpuses Tenants 

Assaciation (FHTA), ad unincorporated 

Fultm Hwses, a devqlapmehj of the New 

he residents of 
I ,  

using Authsfity (N HA), which houses 
I 

low-iricome individuAlS and peraoris living or? public 8,  social sechrity, social security 

gne’d t9irgSiSt p8ySQns in need. 

Pulton Hauses ha!i 2,200 residents, !30% bf 

receive Social Security Dis 

om reGeivF public asgistanqe, 15% of whqm 

* .  . _..,- * 

rwidents is between $15,000.00 and $20,000.00 pe 
I 

Until \he dqsure Gf,$t. Vincent’s hoqpital, the riesidents of Fwlton Hbuse, as wdl as the 

r6sidents of Ellidt Chdsea llouses, a 4,QbCI-rssident NYCVA project located between 2Sh and 

2gth Streets on Tenth Avenue, used St, Vinoqnt’S hogpital as their primary hospital, becavse, 

among other things, it was the closest hospital in the area. Id. Sihce St. Vincent’s closed, 

Tesidents in acute states requiring ambulances are rguted to Bellevus Vwpital, located dn the 

east side of hJanhattam, which takes approximatsly 1540-30 minutes longer to reach. Id. 

’ 

, %  

&evedo asserts that, as a cotytrqytjty, the residents of Fultdn Houses suffer from high 
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rates of asthma, diabetes and lupus, and heavily rely on a Level I hogpital with an emergency 

room for health care. . -  
, r  I 

According to the amended verified petition, St. Vincent’s, while active, provided the 

following health care facilities and services: Level I trauma and critiCal care center; 

Eomprehensive cardiovascular 

comprehensive HIV center; full emergenoy Services; inpatient and oppatient psychiatric 

addiction services; one of the largest rnentql health and substance abusd pl‘pgrays in the 

Ngrtheast; visiting .doctor services for the elderly; exteq$ive HIV/AIDS 

education programs; and Chinese-speaking 

On April 13, 2005, the New York Sta 

ter; Level I l l  nepnatal ICU; comprehensive cancer center; 

tilig, treatment and 

erified Petition, 77 7-1 0. 

mrnission of Health 

atient units. Amend 

g $at ure create 

es in the 2Ipt Century (the &!‘rger Cohmi$Sitin), which was’to select hospitals ahd 

nwrsirg homes across the $ate for dowrrsizing ahd cIoSure. Id,, 7 13. In ad 

legislation authorized the Berger Commission to authqrize the necessgfy irive$tments to 

implement its plan, and to expend funds Available under the HEAL-NY. czipitirl grant prograd to 

that same end. Id. 

The final report of the Berger Commigsion rewmmended that St. Vinceht’s in Greenwich 
I 

,-- 

Houses area had a serious shortage with q p e c t  to primary care pro 

eligible populdtiop, and the sensitive qdmissjon rgtes in the area serv 

1504200% of the overall New York City adhisalon rates. Id. 

Vincbnt’s were 

In 2005, St. Vincent’s filed for bankruptcy protection, and started q reorganization 

prQgram of attempting to sell maney-losing Ydoilities and focusing on developing St. Vincent’s 

hospital in Gteenwich Village, which resulted in St. Vincent’s emerging from bankruptcy in 2007. 

Amended Verified Petitiqn, fi 19. The plan develaped by St. VinGent’s called for selling the 

hospital’s property on the east side of Seventh Avenue and using thd money sp acquired to 
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I t 

build a modern facility on the west side of Seventh Av 

A hearingrwas held by th8 LAndmarksCnmmi > -  

witnesses testified as to the need to keep St. Vincdnt’s open as $I full-service’medical facility. 

Id., 7 21. The Landmarks Commission approved St. Vinyant’s plah tp build a n 

which decisiw then rasulted in an At-ti.de 78 procee 

78 petition, the City stated that St. Vincent’s emerg 

year, 20% of whom were admitted tp the hospital: l Q , O O O  hsmeless pati@nts’Wer,e treated each 

year, with 55,000 patient visits: its primary service area indudes 440,oOO residents, 81 5,OOCI 

Id., 7 22. In its answer t 

epartmerrt saw 60,OQO petients per 

private sector workers, and millions of tourists; 25% gf ths hospital’s s,prvike populdtibh has .. a 
- y d - - 

hbusehold income of under $25,000.0d per‘ p a r :  and, ’in 2b07, St. Vil.l’cent’q provided $40 

million in unreimbursed Charity care to the pwr .  /del further, the CityGtirted thdt‘hQ other 
1 

Manhattan hospital has more zip codas in its swvice area and is so lackingtin p-imary cq-g 

doctors. Id.; Ex. K. 

St. Vincent’s filed for bankruptcy protectiori fordhe second timg on April 14,.2010. /d.,ty 

25. On April 18, 201 0, respondeet issued a Reqw9t of Grant Applicatiqn (RGA) under New 

Yark’s “He4 Capital Grant Program,” adrniniStStred pursuant to SwfiQn 28.1 8 of the: Pubtio qealth 
I , ,  

- 1 .  A,1 1 ~ * + r m r i r c ”  1 *i ri Y V * .  , I 

Law. Petition, EX. Axordingto petitioners, the RGA propo$es a program that wo 
I 

St. Vincent’s facilities fgr twiyegrs and wquld result itt*(he elithination af emergency and 
* $  I 

inpatient hospital servic& in the Lower West Side of Manhattan during this period. PFtitian, 7 

27. Moreover, petitiQn$r$”assert that, prior to the RGA, respondent did nQt issue ain 

Enviranmental Assessment or an Environmental Impact Statement in the form mandated by 6 

NYCRR 61 7 and 10 NYCRR 97.4. Id., 7 28. L .  

Petitioners argue that the RGA will not provide the medical care needed far the residents 

of the community, and that respondent has failed to assess the need t4 replace St. Vincent’s 

services as a hospital. Id., 7 25-26. 
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The Amended Verified Petition As s three bauses of action: (1 

York State Constitution and th$ N,BvJ,YGrkl?ublic Haaltb Law; (2) viddt 

97.13 (4), (7) and (a), and 97.410 in issuing the RGA without doing an Environmental 

Assessment or an Environmental Impact Statement; and (3) violation of petitioners' dye process 

rights. 

Petltloners' contentions (motion sequence 003) 

According to the proposed second amehded and supplemental petition,, the only 

significant difference between it qnd the first amended petition appears to be the relief swght, 

which dispenses with thb reque5t for the TRQ and preliminary injunction but otherwise seeks 

the same permanbnt injunction hrld deglaratary relief previously sought, adding additi 

'factual wpport far its prayer, including'commurlity health assessment studi$$, a @ r e d  rblqSiS$, 

'hnd a fact sheet prepwed ~h March 10, 20 

- .  . .  - I  - 1  

I 

According to petitioners, the putpbse of seeking leave to file a second amehded petition 

is to bring the record up to date and to shift the fwu$  of the litigation from a real estate detal that 

would allow North Shore-Long IslaedJ Jawish l-laspital to open up a stand-alpne ernergehcy 

room in one of St, Vincent's buildings pn West 2Qth Street. Petitioners mahain that such facility 

wili not be a Level I Trduma 

with life-threatening injuiies or maladies. Petitioners state that the new studibs indicate that, 

since the closure of St. Vincent's, the use'gf medical facilities by the residents of the $t. 

Vincent's service area ,has decreased by 20%. 

Respondent's contenthns (crQsg motion and opposition) 

Richard M. Cook (CoQk), the Deputy Cpmmissioner for the Office bf Health Systems 

Management of the New York State Department of Hsalth, has provided an affidavit in sbppod 

of re$pondetnt's cross motion in which he gffirms that, cqntrary to petitioners' assertions, the 

Berger Commission did not make any findirrgs or recommendations with regard to any of ths 1 

Page 6 of 16 

[* 6]



t 

hospitals that it did not recommend for clogure or I'e 

Vincent's. .- 

Cook also states that the RGA indicates ttqt the proposed health care project Would 

include the following: 

* Creation, maintenance or expansion of 
ambulatory care in the $VCHMC [St. Vin 
area, at existiqg 
SVCMMC sites or other lowtipns, indudin I 

I 

*laboratpy services, irid . .  

, 1  

Cook Aff., at 4-5. 

Further, according to Cook, t h e  
1 

and primary care clinics 

nts to ambuldtwy settirlgs iq order to 

9 services to reddm barriers t~ primary care enqountwed by under servgd pqpulatibfls. 

Id. 

preliminary injunction would delay such agieerneet and -deprive thg community of the urgent 

Cook asserts t h d ,  since no dcKltfaCt is imminent to fulfill ttw RGA, the grant of a 
1 
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care center and qdditional primqry Care cepacity. Id, at Q 
t 

Respondent asserts that petitioners lapk standing to bring this adion, $inW thq alleged 

injury is not distinct to them and is Idgally insufficient and speculative. In dddition, rgspondenf 
I 

(Public Health Law) and are not justifia 

the Court in not justiciable becquse it i 

branches of government, which is beyon$ the C~urt’,s ability to adjudicate. Respa 

Moreovdr, respondent claims that the patter befare 

s discretiwwy acts of the legislatiye. qnd executive 

I 

says that the petition fqils tp sitate a c nd that the requ 

compelled by the New York State C 

In further s u p p ~ r l  of its moth 

(Farber), an Assistant Attorney Gen 

and the attorney for respondent. F 

amended and restated cofltract of 

to RSV, LLC and Nw-kh Shore-Long Island JeWish Health Care System (Farber Aff., E X .  A), and 

the objectiQn to the eqtcy of such ord 

t 

s provided th-d dfPitWi$ion d S e t b  J. FarbW 

ice of the Nqw York Stat ttqrney Gene&, 

the order approving the entry intathe 

t &data and perwnal propedy df 8 

ner$. Id., Ex. B. 
* +  . - , > v  a v 

Patitlmersi R Q ~ I Y  (;is 
I 

Petitioners state that they ha aintain this action, that they are able to 

I ,  demonstrate a distinct injury, and that th 

Responqept7s Reply (rnotign sequerr 

Respondent’s reply reiterates it 

5 are ldgslly sufficimt and justifjhbje. 

ers’QO2 and 003) 

rguments rggardihg petitionerg’ standing, 

individual and distinct injury, sufficiency qf,the petition, and thg argument that the rqlief sQl4ght is 

not compelled by State law. 
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* _ .  I -1 " I  r * I  

Before the court can address the undirlying issues 'ihlith'r8sfl@tfto th2 r%qdllr&t fOY$ 

preliminary injunction, as a threshold matter it must be determined whether petitioners Have 

standing to maintain tois action. Saratoga County Chambdr of Commerce v Pataki, 100 NY2d 

801 , cert denied 540 US 101 7 (2003). 

In order for an organization t9 have qtanding to sue, the arganiqtion 

"must demonstrate: (I) that one or rnbre,af its rriembers ha$ standing to 7ue; (2) 
that the 
purposes to satisfy the $' a n J a p p r o p r i ate rep r' a e n t a t i ve of 
those interests; and (3) that the of the individuql members is not 
required to assert this claim or to,afford pistitipner completk relief," 

interests advanced Hdre aye qufficiently germam to petitjgq$r'$ 
oourf tti 

Matter of Aeneas McDonald Police Benevol@nt ASsaeidtj~n v City of Geneva, 92 NY2d 326, 331 

(1998). 
v' 

To have standing to challenge rniner"rt$l,act, an individual must $how irrjury3nkfact 

that is more than conjectural, that is distinct from thdt of the general public, and that the 

administrative action Vvould %dvty$iely.affimt hifl 'or her. 'Matter df MhA//an y New York State 

Department of Health, 60 AD3d 464 (I1@ D ners lacked standing because the 

eged injury was speculativg and shared 

Respondent argues thqt petitioper 
? , - " -. . - I I.-n I*ni .* . n d "  .*niYlr 

hr 

themselves assert in thb petition that the 

Vincent's service area, and that petitioners are outsideof the t o n e  of interest of Artiqle 28 Of the 

Public Health Law. Matter of Hoston v N rk State, Department of Health, 203 AD2d 826 

j (3d Dept 1994). 

Section 2800 of the Public Health Law provides: 

"Dpclaration of policy and stateirlent of pvrpose. Hospital and related 
services including haqlth-related service 4f thg high&t quality, efficiently 
provided and properly utilized at a reasonable cost, are of vital concern to the 
public health. In order to provide for the protection and prpmotion of the health of 
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I 

the inhabitants of the state, pursugnt t 
constitution, the departwent qf health 
responsibility for thb d~v81aprAsnt am. 
respect to hospital and related serviC 
whether state, county, municipal, ioc i FI Cb r po rated, 96 N I n g 
principally as facilities for the prevention, diagnosiq c)r trepfnlent of human 
disease, pain, injury, deformity or phy5ical condition OF for the rendering of 
health-related service shall be subject ts the provisions of this article.” 

ytd private institutions, 

I 

Sec t ion  2803 (I) (a) of the Public H@lth, Law provides, in 
pqrtinent part:: 

“Commissioner and council; powers and aut 
have the power to inquire into the opsrati~q 
inspections of facilities with respept {o the fitness and adequacy ofthB premises,’ 
equipment, personnel, rules and bydaws, s of medical care, hospital . 

service, including health-related service, 5 
accounts, records, and the adiqGa6) of:fi sburcg$ and squrce$ of future 
rev e e u e s . ” 

1 .-(k)‘Ths commissioner shall 
ospitals and to cwdyct pdriodic 

The court disagrees with respsedernt’s ContentiQns. FWTA meets the requirement? to 

institute the present action as an org 

petitioner Acevedo (as well as his dawghteq), +y 

hospital’s services for himself and his family. Moreqvw, tbe individuals wh9 are allegedly 

nal petitioner Because, at leastahe of its residents, 

a patient at St. Vincent’s and utilized the 

injured by respqndent’s aqtioh are a di$crQt&, $Itreit large, segmgnt of the population, not the 
, I  

YoPk City. FHTA represents thousands, 

and, as such, FHTA and Acevedo dem 

challenge to their standing. 

se inhgbitants, h7ostly low-incornp: in$vit/uals, 

e s u f t i h t  distinct injuries to Withstgnd this1 

Similarly, the Court is unpersuaded by regpondent’s ohallenge to petitioners’ standing 

based on the argument that they are not within the statute’s zone of ihterest. III  suppdrt of its 
I 

cohtgntion5, respondent cites to two primqliy c a y  in which petitioners were found ts lack 

standing. The first case, Matter of Lettko v New York State Department of Health ( I  95 AD2d 

781 [3d Dept 1993]), concerned an individual who was held to lack Standing to challehge 
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I 

approval to add abortion serviaes to Upper Hudson Planned Parenthoqd bgcerusle She OOIy I 

. alleged that she could be a client at.th6facjlity and alle only ,gefierali@harrn to&” 

community. In this respect, that case is distinguishable from the ihStant mathr. Acevedp 43s 

affirmed that both he and his family were pqtients at St, Vincent’s Hospital, and the 

documentary evidenCe sybmitted supports an allegatipn that medical servicas to, both Acevedo 

and the Fulton Houses’ residents have been curtailed. In addition, there is support for the 

argument that the proposed urgent care facility will not provide the services that petitiobers used 

to receive from a full-service hospital. 

The second judicial decision reliqd upon by respondent is found to be similarly 

unpersuasive, In Matter oftjoston v New York State Department of Health (203 AD2d 826, 

supra), the petitioners made what the <o’ {deScribed as vague and u’nrdocuhented claims 

regarding the alleged increased health c q ~ q  costs that was the grirvamen of that action, In ., . 

contrast, the instant petitioners h a w  provided sub 

public hearings, reports and evqlwati~nsr t t supp~t$ tMeir assettions that, among other things, 

arnbulafice travgl time to the now nearest I-service hospital has increased 15-to-30 minutes 

over what it was when St. Vincent’s was Qperating, presenting a significant danger to the health 

of the residents. 

nt documentation, s ~ t b  as testimony at 

” . -  I >  v .  , ,  

As a consequence of the foregoing, the Cpurt cQncludes that petitioners Have standing 

to maintain this action. See Matter cif State Farm Mutual Automobile Insur~lncg Company v 

Levin, 263 AD2d 233 (3d Dept 2000). 

However, respondent has argued that the matter before the court is not justiciable, and 

the,Court must agree. ”Justiciability 

judicial branch of government as opposed to the executive or legislative branches or their 

extensions.” Jiggetts v Grinker, 75 NY2d 41 1, 41 5 (1 990). “[Wlhen the Legislature creates a 

duty ,,, it is within the courts’ competence to ascertain whether [the State] has satisfied [that] 

refers, in the broird sense, to matters resolvable by the 
I 
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duty ,,. and, if it has not, to direct that the [State] proceed forthwith tq do SQ linterha1 q u q t h  

rks and citation omitted],” New Yo~k-Co state of New Yoik, 

AD2d 69, 72 (Ist Dept 2002). 

In the instant matter, petitioners base their claiyns on sections of the Public Health Law, 

some of which were noted above, and certain sections of the New York Stat@ Cm$titylion. 

Section 206 (1) of the Public He& Law states: 

“The commissioner shall (a) take coqnizdnce of the interests of health and life of 
the people of the state, and of all hatters pertaining thereto and exercise the 
functions, powers and duties of tMe department prdscribed by law ,,. (9 enforcg 
the public health law.” 

Article XVII section I of the N k State Corrstituticm 
I 

provides: 

“The aid, care and suppa0 
provided by the state and b 
such means, as the ledislat 

Article XVII section 3 of the 

rns and shall be 
and in suqh mhnner and by 

provides: 
I ?if 

“The protection and prom 
matters of public concern 

Ith pf the inhabitants of the’state are 
thwrqfor shall be mads by the state and 

6, ,ansl.ky,sucR means4JasJhe - 

n Tucker v Toia, 43 NYZd 1 (1977), quoted 

the Legislative history of this provision, whiFh States: 

“Whilh the oblioatioh expressed in this recommendatioh is mandatory, in that the 
Legislature shall provide for the aid, cate ahd st#port of persons in need, the 
manner and the mean$ by which it shall do sp are diseretionary.” 

In order for petitioners to present th@ Court With a justiciable question, it must be 

detdrmined that the statute or Constitutional provision upon which their clairjis are based 

command that the Executive or Legislative branch of government: act in a specific manner. 

Abgent Such mandate, the courts are not empowered tg second-guess the discretionary acts af 
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the other branches of government. Brownley v Doq ,  1,2 NY3d 33 (2009). I 

New York is not required to meet e<&y le 

the Legislature may determine how to allocate the publit: dollar amording to its own discretion. 

Therefore, what the Constitution prohibits is a qompleta legislative failure to aid thwe in need, 

not a failure to allocate funds in a specified mamn lVfaYfer of Aliessa v Novello, 96 NY2d 41 8 

(2001). I 

The New York courts 

“have consisteetly racqgnized the brdad discr 
Legislature by article XVII (5  1) with regard to 
needy, and that grticle XVII does ‘no md 
provide funds for the care of the needy,” 
any particular care [internal citation pjni~t~jd].” 

ry power vested in the 
qvision of ... gs$istance to the 
orize the legishture to 
t vaqdatettw provi$iQn of 

I 

Matter of Crawford v P e r q / ~ , ~ ’ 2 0 5  AD2d 307, 333 [l’“’;dept 1994). 

Similarly, a cloSq reading of tb Public - .  Healfh,&gw provkions‘cited by petitioriers 

indicates a grant of discretipmary authprity, not a precise command to act in a spedified manner. 

Therefore, since neither the New York Constitytiov r l ~ r  the Public Health Law requires a specific 

type of health care facility be prwided to every community, the Court is not ernpgwergd to grant 

petitiqners’ request that the State provida B Level I health care center in the St, Vincent’s 
“ A  - +  

I 

As stated by the cqurt in Jones v B e a m ,  45 WY2d 402,409 (1 978): 

“In the instant  ass[] much effort was expgpd 
plaintiffs with the issues presented, avqwedly 
standing to litigate the$@ issues, pla\ntlkgdo. I’oKthis, blhintiffs are probably 
correct. The dificulty is not, however, whGthb 
present and litigate the iswes; lbe p 
for resolution of the disputes The Dr 
elected afficigls of the State and locg 
accommQdations can be made in dq 
In short, resolution of the ultimate issues rests on,policy, a i d  reference to 
violations of applicable Statutes is ifirelhvqnt except in recognized separately 
litigable matters brought to enforce them.” 

The Court is not persuaded by the court decisions cited by petitioners that its 

1 

in detailing the conqern of the 
demonstrate that if anyone has 

the wrong ones to 
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determination that the matter before it IS not justiciable is incorrect. In McCain v Koch, 70 NY2d 

, . r r * +  ID9 (I 987), the caurt WAS called upon to see th’at specific legislatively aitQd’minihurn . I  ~ . - -  

standards were met; no such minimum standard of health care has bgen legislated in the 

statutes upon which petitioners base their claims. In Tucker v Toia, 43 NY2d 1, supra, the court 

found that the Social Services Law required aid be given to needy persons and that the agency 

authorized to implement that mandate impermissibly denied all aid to B specific group of 

individuals based on criteria. that had nothing to do with need (derried benefits to persons under 

the age of 21 who were neither married nor living with a legally responsible person). There is 

no such mandate for specific health care facilities in the Public Health L W  sections relied upon 
- ,  

by petitioners. In Hurrell-Harring v State afhlew York, 15 NY3d 8 (2010), the court found that 

only some of the plaintiffs were dijnied counsel at significant ’stages ih their crimjnal 

proceedings, which was a direct violatiqn of their Constitutional right to couhsel. Even though 

the court indicated that such relief might necessitate the appropriation of funds in a time of 

monetary scarcity, the overwhelming Constitutional infringement outwqighed fiscal concerns. In 

the case at bar, there is no such infringement of a gyaranteed Constitutiwwl right. 

Lastly, in State of New York v LOG41 7 175 Joifit BQard Nursing Hotbe & Hoshital 
. *? I >  

Employees Division, 56 AD2d 310 (2d Dept 1977), the matter involvid the State seeking to 

enjoin hospital workers from goihg on strike, which is a direct violation of the Norris-LaGuardiq 

Act, and so is immediately distinguishable from petitiorlers’ instant action gs private individuals 

seeking to have the government Bxercise its discretim in a manner favored by them. 

Therefore, based on the fgregoing, petitiqnerq’ mQtioq seeking a prdliminary injunction 

as well as other relief is denied on the grounds that the matter is not justiciable, because 

petitioners cannot compel performance of a specific duty that involve9 the extercise of discretion. 

Matter of Maron v Silver, 14 NY3d 230 (201 0). 

Having determined that the matter is nonjusticiable, the Court need not address 
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petitioners’ other arguments. Also, based on the foregsing, petitisnet9 other bbtign, seekihg 

leave to file a second amended complaint, is derliod.i ’ . 
.. 

CPLR 3025 (b) provides thgt 

“[a] party may amend his pleading, or supplement it by setting forth additional or 
subgeqyent transactions or occurrences, at 
stipulation of all parties. Leave shall be free 
including the granting of costs and ContinuqncQs.” 

time by leave of court or by 
/veri upon such terms as may bo just 

“Leave to amend a pleading pytSuaht to CPLR.3026 (b) should be freely granted 
unless the proposed amendmept is palpably iesyfficient or patently devdid of 
merit, or unleps prejudice or surpise to the qpposing party rssultg dirgctly from 
the delay in seeking leave to amend.” 

Seidman v Industrial Recycling Properties, lac., __ AD3d -, 

WL 1601 586, *1, 201 1 NY App Div Ltaxis 3549, *1-*2 (26 Dept 201 1). 

Op 3581,201 1 

Since petitioners have stated thqt the purpose af the second amended petition is merely 

to tying the record up-to-date, they have failed to provide any new basis for the r&f requested 

that would be  found justiciable 

CONCLUSION 

Based on the foregoiqg, it L j  hergby 

appropriate bill of costs; and it is further 

ORDERED that petitioners’ motion seeking leave to amend the petition (motion 

saquence 003) is denied; and it is further 

ORDERED that the 

This constitutes the 

kited: 10-/7 - / I  
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