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SCANNEDON 1011812011 

SUPREME COURT OF THE STATE OF NEW YORK - NEW YORK COUNTY 

PRESENT: DEBRA A. JAMES 
Justice 

PART 59 

HACIIETTE F1 L LPACrHI M1%1A US, I N C  , Index No ’ 603263103 

Motion Date. 8/30/11 
P ? a  I n t i l t ,  

Motion Seq. No.: 01 - v -  

Motion Cal. No.: S M I T , P :  P I I O T C  , COR P . , 
Uef endant  . 

The following papers, numbered 1 to 6 were read on this motion to vacate a default judgment. 

PAPERS NUMBERED 

1, z Notice of Motion/Order to Show Cause -Affidavits -Exhibits .. 

.. . -~ Answering Affidavits - Exhibits .- .. -- 

Replying Affidavits - Exhibits . .. ~ .. - 

. , I  ”+r ’ 

{ I  
Yes a-Na 

i Ir- 
Cross-Motion: 

r--; ,  
Upon the foregoing pap.%,’-’. 

Check One: FINAL DISPOSITION NON-FINAL DISPOSITION 

Check if appropriate: 0 DO NOT POST 0 REFERENCE 

0 SETTLElSUBMlT ORDERIJUDG. 
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CPT,K 311 (a) ) . H a c : h c ! t 2 t e  c r o s s  -IIIOVC:S Lor a 120-day ex tens ion  of 

d e f a u l t "  r-cquir-e:; I:hc a p p 1 i c : a n t  t.o f i l e  "proof o f  the f a c t s  

const i t .u t : i  i i q  t h e  c la - im,  the d e f a u l t  and thc a~noiint  due by  

aLf idav i t  ~nacle by the p a r t y . "  The  F i r s t  Department has 

"cons is ten t1  y he ld  t.hat. ti coniplaii l t  v e r i f  lied by counsel is  purely 

rl..nter-ed w i  t.l-iout ii coInplai.nt v e r i f i e d  by someone o r  an a f f i d a v i t  

cxeuuted by a party w i t . h  personal knowledge of  the merits a€ t h e  

claim renders  that. judgment a n u l l i h y .  " I Id. ; s e e  a l s o  

35/10 Rnc:had-je;iu Assnc., 2 3 4  A D 2 d  6, 6-7 (1st D e g t .  1996 

Wolf v 

( def au l  L 

'  he court. n o t e s  that. ther-e i s  a second a c t i o n  w i  th t 
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j i i d g n w r - i t  deemed r-iuI1it.y where “1pla i i i t i f f s ,  i n  s u p p o r t  of t -hcir  

mot.ioIi, faj .Icd t.o provide a c o m p 1 ; i i n t .  v e r i f i e d  by t-hc party 

p l a i n t i I f s ,  rather t .han p l a i n t i f f s  ;itt.nrney, o r  an a f f idav i t .  i n  

supporrt. of  thc! motion executcd hy a party w i t h  personal knowledge 

of  the 1ner‘it.s 01 p1a in t ; i f f s ’  cl-.’ c?. . l .I7lS ” ) . 

,Her(:!, t.hc D e f a u l t  Judgment. W ~ Y  Frit-ered upon a n  u n v e r i f i e d  

c n i n p l a i r i t ,  signet3 only hy Ronald  Mr>ntcr-o:;so (Monterosso) , 

HacheL. t.(?‘s cciuiisC~1 , rind w h a t .  M o T ~ ~ P I - o : ; ~ o  purports to be his 

“Aff i.davi t. of F a c t s  C o r i s t i L . u t j . n g  the C l a i m .  ’ I  Monterosso’s 

purpc)rted ; - i f f  itl;ivit s tat .cs t h a t  Haclict-te \‘Inailed invoices for 

each of t h c  adver t i sements  r u n  . . . in the amounts shown on the 

a t tdched  Exhibit .  A ,  ’ I  <.nc:l.utlirig \ \ s l i m s  paot  due f o r  a1.1 past 

atlvert:i:.;ernel-its” ; t h a t  Hachctte “ceased allowing [Smile] t o  run 

aclve~t.iscinc!nt.s i n  it.s rnagciziritI!s‘’ ; and that. Smile “never contested 

the amourits s t . a ted  in 1 t.hc!] invoices  . ” 

Howc!vcr ,  Mont,crc~:;Sco i s  not: a par-ty i n  Irhis act>i.on, and the  

purporLcd af f i c l a v i  1. :is not. sworn; rat-her, while  Monterosso 

idcnt.j.fi.cc1 t.he support.irly document .  a s  an “ a 1 f i d a v i t  I “ hc: m e r e l y  

“ a f  f im1c;‘’ the :;tr.iteIrient.s made in it.. That .  Monterosso sihrnit ted 

an aL.L.orney a l f i r rna t - ion ,  arid n o t  ;-in affidavit, i s  cnnfir-med by 

Moriter.osso hiIriself, 21s he n o w  a d m i  ts t h a t  h i s  “ ‘ a f f i c l av j  t of 

fact:; cons t i  t.ut.i.ng the cl;.iiIn arid amount due’ is really an 

aflirrr\at . iori .  ” In i t s  oppos i t j -on  br ie f  I HachetLe claims that 

” M o n  t r?ro 2 s (7 17 a d 1.3 c! r on;.i 1 know 1 edg e o f t h e  sill) :; t aric e o f tr he c 1 a rims 
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uiidt?rl.y~Iiq the Default, Judgmcnt., ' I  b u t  t h i s  c l a im is undci-mined by 

H a c : h c t 2 t e ' s  d&,ii..;sj.on t h a t  Moiiterosso was not r e t - a ined  u n t i l  a f t e r  

S I r i i l e ' s  allccjccl f ; i i l u r e  t.o make L.lic payneiits referred t o  i n  

Mori ter-os:sn '  :; af ficlavi L. . Iiachei:. t-c ' :; Direc to r  of Advert is ing 

st.at.e:; t h a t  Moiiteros:;o w a s  not. retained u n t i l  sometime after' 

e a r l y  Iall of 200 :3 ,  w h i l e  ~onterosso' E; a f f idav i t -  claims that 

Smi 3.c: o w e d  Hac1iett.e for ;idvect.isenierits run "in the calendar year 

2 0 0 2  and t:.liT-oiigh A p r i l  of  2 0 0 3 " .  Therefore, having f a i l e d  Lo 

comp1.y w i t - h  the requirerr ients  of CPLR 321.!3 (f) , the Default 

Judgment. i.s ;I nul1 i t .y .  Beltrc, 32 A D 3 d  '722, supra; Wolf, 234 

An2d 6, supra. 

l'he Llucliciary Law pr -ovides  that, \' 1 A ]  person I rcgularly 

a&nit.L.ed t1.o prr7c:tic:e as an  ;~ttorney and counsel.or , i n  the cour.ts 

o L  record  of t.hi s : ; f a t e ,  who:;? o f f i c e  f o r  the t.ransac:tinn of l a w  

business  is wi th in  the s t - a t e ,    nay practice as such a t t o r n e y  or 

counselor ,  a:I though he resj.dcs in an ad jo in ing  s L a t c :  - " Jud ic i a ry  

Tlaw S 4 7 0  (emphasis added) . Thc Fi rst Department has  interpreted 

..;ec:t.ioii 4'70 "a:; x,equiring such attorney at. least. t o  maintain a n  

offi.cc.: i n  this stake f o r  siich pu rpose ,  ' I  stating t -hat  \\ [flailurc 

t.o mai n t -a - i  n si.ic:h a local o f f  i.c:F: r e q u i r e s  cli.smissa1 of a n  a c t i o n  

corrunenced by such r3t tc i r - r iey,  w i t h o u t  prejudice t o  commencing 

anew. ' I  K i n d e r '  Morcqaii E n c r q y  P a r t n e r s ,  TIP v Ace Am. Ins. Co. I 51 

AD3d 580, 5U0 (1." T)e:pt 2008) ; E r n p j r e  HealLhChoice Assur. I Inc: ,  v 

Llcst.c:r, 81 ALI3d !>'/[I I 571 (1"' Tlept, 2011) ( "  [ f ]  r i i l u r e  of c o u n s e l  
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to maintain a l o c a l  o f f i c e  reqiiii:i?:; : ; t . r i k i n g  of a pleading served 

hy such at.t.oi:ncy, wl t.hoiit. prejuclicc:!" ) . l''(j1. i n s t a n c e ,  i n  Cheshire 

Acaclcn iy  v r,ee ( ' I  . I %  Mi:;(: 2d 1076 [Cri.v Ct, Bronx County, 1 9 8 2 1  ) , 

r e l i e d  up(m by t h e  Firsi:.  Tlcpartment i n  Nea  1 v Enerqy T ~ E I J I W .  

G r o i u ~  (296 AD2d 339 [I" l.)ept 2002]), t.he p l a i l - l t . i f f ' s  no1-1- 

r c s i d e n t  f i t t ~ r r i e y  ~uoveci for a c icfau l t ,  judgmeiit:. The  court f o u n d  I 

t h a t  tlie p l a i n t i f f ' s  lawyer appeared t.o be ;I member of t he  N c w  

Yorlc ,  bar hui.: failcd t o  inairlt.airl a New 'for-k office undcr s e c t i o n  

4'70 of t . 1 - 1 ~ 3  Jiidicia1.y L a w .  011 i ts ciw1-1 Inot.ion, t.hc court .  vacated 

Ir.lie clcfendant.' s cic!fai.iJ t. arid dismissed the a c t i o n  wi thout  

p r c j u d i  CI to rw~ewnl . 

Her'e, i t .  i s  undispuL.ed t.hat2 Monterosso faj.l.ed t o  main ta in  a 

N e w  Yo:rlc o f  fi.c:c: f roin t.hc CcjrrunenceIizent of t h e  a c t i o n  through e n t r y  

o f  t h e  U e f i i u l t  dudcjInerit. Hachct te  a h i t s  t h a t  "Montcrosso d id  

not. have a N c w  York St ; . i t e  law o f f i c e ,  " and that 13achet t . e '~  new 

counse l  w a s  r e t a i n e d  in August. 2 0 0 4 ,  ;Ift>er entry of the D e f a u l t  

Judgment, ancl t l iereaf  L e r  began a t t -cmpts  to enforce the judqmcnt . 

Rcc:ai.ise it. i.s undj .  sput .ed t h a t .  Moriter-osso a t  a l l  t i m e s  fa;. lcd t o  

ma in ta in  i3. N e w  Y o r k  o L I i c e ,  tlie coriipl.aint m i l s t -  be s t r i c k e n  and 

t h e  a c t i o n  cIi:mi:;sec3 w i t h o u t  prejudice.' E m p i . r e  Heal.thChoice 

H o w e v e r ,  see Sc:hoer-ifelcI v 5tat .e  o f  N e w  Yor-k, ( U S  n i . s t  Ct, ND 
N Y ,  D(:)ckeL N o .  0 9  C:iv 0 0 5 0 4 ,  2 0 1 1  WL 3957282, Scp 7 ,  2011, Kahn, 
J.) , w h i c h  h o l  c i s  t .hat .  S 470 of Ncw Ynrk's J u d i c i a r y  l a w  il-ifr-inyes 
or1 l i on - re s iden t  ;.~t-t.or-r-ieys ' r i g h t  t o  pr-act i c e  l a w  i n  violaLiori  of 
tlie Pr iv i l ege : ;  ;md lImnim~t2ie:; Clause of tlie IJni L e d  Str.at.es 
Const . i t .uL. : i  (3.11. 

? 

- !I - 
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A s s u r .  , Inc  . , 81. An3d 570 , supra; Kinder Morgan Enerqy P- '- t.ner-s , 

Lp, 51 An3d 580, supra; N e a l ,  296 .W2cI 3 3 9 ,  sup ra ;  Cheshi re  

A c ? i d e I \ l y ,  1 1 2  Mise: :!d 10'16 , Z ~ L ~ I ~ T - ; . ~ .  

A c c o r d i r i g  to Haciict.te , "any  ar-qument that the lack. of a New 

York S t a t e  oirf:i.c:c rendered t.he u e i a u l t  Judgment. c i  nullity would 

have b c u n  render~ecrl ~nooL .whcr i  [ i L  s new a t - torney ,  1 Mar t in  S .  

R a p a p o r t ,  E s q .  I t.ook over- r e p r a s e n t ; l t i c ) n  . . . in ar-ourld August, 

2004, bec;iuse he h a s  ii New Yoi:k S t c i t e  l a w  o f f l i c : c . "  As a 

p 1.e 1 i r n i  11 a r y ma t. t. c! 7- , 

defau?  t ha:;ed upon Mony.c!ro.r,:;o's fai l u r e  to rnaiIltain a law o f f j  re, 

a:; tli:;c:us:;ed above!, t.he ~ e 1 a u l . t .  ~uc iy~nent  i s  a n u l  1 . i ty  for f a i l u r e  

to comply w j . t h  C P L K  3 2 1 5  ( f )  . 

l e g a l  a u t h o r i t y  in support. of  t.he conc1.usion t h a t  an aLtorney 

w:i t.11 a Nc?w Y o r k  o l1ic .e  s u b s t i t u t e d  after e n t r y  of judgment call 

r u x e  p r i o r  uouiisel. s f a i l u r e  t o  inrlintain an o f f  i c e  fro111 the  

uomnencemcnt of  t h e  ;.iction t.hrouyli e n t r y  o f  judgment,. 

ti 1 t 110 ugh Ch e s i i  i 1- c c; upp o r t s V E ~  c: a t i n g the 

I n  any event, Hacl1ett.e s u b m i t s  no 

Hac1iett.e also a r g u e s  t h a t  i t  w i l l  he  prejudiced by 

clismissa'l., bc!cause it- i s  now t ime-bar rcd  f r o m  commencing a new 

' It t i:; a1:;o urldisputed that. , d u r i n g  the action and through 
entry of tlie DeLaull.. , Judgmer i t  , Mont.crosso nevcr eStab1rishcd a 
w o r k i n g  .rcl aL.ionshi p w i t h  a N e w  Y o r k  aLt.orney sufficient t o  meet 
t h e  reyuii-eIner-1t.s of k h c  J u d i c i a r y  Law, as  the T h i . r d  Department 
fouiid acc~epLalilc! i.n M a t - t e r  of T a t k n  v McCart-hy (267 RD2cl 583, 584 
[ 3d nept. 13333 [Mt.i:;:;acliusetts a t t o r r l e y  admi- t ted i n  N e w  Y o r k  b u t  

w h o  f a i l e d  t.o rnai n t a  i 11 New York o f f  i c e  sat.isf.i ed J u d i c i a r y  I.,aw 
where :.;hc? c7s L.abl i r,hc?d, du r ing  t.hc proceeding ,  " c m  01 counscl.  
~.-c!l at.i  o n s h i  p wi  th a N ~ W  ~ o r l r ,  a t t o r n e y  who h a s  i i r i  officc in t h i s  
S t d t e " ]  ) . 
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ac:tioi-i, based upni l  t.he s t a t u t e  o f  l i m i t a t i o n s .  l iachet tc  c i t e s  r i a  

legal aulr.liority i n :;upport of  t h i  :; arguincnt . Nor a re  I-lachet Le's 

a r q l u m e r i t : ;  :;upport eil hy t-licr;. p l a i n  language of  the st .atut .e,  which 

orcurrerice or s e r i  cs of t ransact ic3ns o r  occurrences wi th in  s ix  

mont.11:; a f  tcr t h e  ter.Inination provi ded thaL. t h e  new a c t i o n  would 

hive h e n  t imely  conuriericecl a t  the time of  commencement of the 

prior a c t - i n n  and that s e r v i c e  upon dcfendari t  i s  effected w i t h i n  

such s.ix-innnt.li p e r  i nd, '' ;I:; l o n g  as  t l i c  i - i i i t i a l  a c t i o n  w a s  n o t  

termiriaked a s  a result: of voluntary  d i s c o n t - i n u a n c e ,  f a i l u r e  t o  

obLaiii pe r sona l  j u r i s c 1 i c : t i o n  over  the defendant, d i . s m i s s a 1  of k l i e  

-7- 
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1~'or the  ~.e;i:;o~i:; d i s c u s s e d  ul:)ove I the  Uefaul t  Judgment i s  

vac;it ed ~ m d ,  thereLore, t.hc1-e has  h e m  no f i n a l  judgment on t he  

merits. M o l - e o v e r ,  whi.1.e S m i l e ' s  rnnti.oi-1 a l s o  seeks  clismissal 

h i s e c l  upon l a c k  01 p e r s o n a  1 jurisdiction ( f o r  improper s e rv i ce )  , 

t.he c o u r t  clops not, rcach the issuci of personal j u r i s d i c t i o n ,  

hecaii:;e the 9ac:tion i s  d i smis sed  wi thout  prejudice under  s e c t i o n  

4 7 0  01 the J u d i c i a r y  L a w .  Wius, whi le  the issue of t h e  

t.ime:l .i.iic-!ss of t .hc i n s t a r i t  acLi on, ATIS o r i y i r i a l l y  commencccl, i s  riot 

pr eserit.ly l i e tore  L.lie court, and tlie c : o i ~ t  makes no  ckterminat . ion 

cuiicerning i.t.s t i . m c 7  i ne:;:;, the p r e j u d i c e  claimed hy Hachet-te i.s 

vi.t.i.;ited by tlie six-rnont.11 t . o I . 1  i.ng provision se t  for t -h  in CPLK 

305 ( a )  . 

Hachette's tiel ;it.ed Ac t ion ,  to d large c x t e n t ,  survivE!s 

defe.tr-itl;irit:: rriotion t o  d i s m i s s  . That a c t i o n ,  although p r i m a r i l y  

a s se r l ing  c l a ims  b a s c d  1.1pon v i o l a t i o n s  of tlie D e b t o r  and C r e d i t o r  

L a w ,  r e s o n a t e s  back t o  Hachctt-e':;  claiins f o r  r e c o v e r y  f o r  Smile 

having "o trde,ccd and r c c c i v e d  considerab1.e advertising" from 

Hachct t?  "for- w h i  ch [ S ~ r i i l e ]  never  paid. ' I  The Related Action is 

based upon t.he same ILransactioi-1:; and occurrences a:; t h i s  a c t i o n ,  

a i d  i t s  ..;urviv;il f u r - t h e r  uiiC[e~-ini TICS clriy prejudice c::!.arimed by 

Hachc: t . tc!  by cij smi.s:.sa 1 nf t -h i s .  B e c a u s e  this a c t i o n  i s  dismissed 

uiider L-he Judiciary L a w ,  Lhe court. does n o t  reach t-hc i s s u e  of 

per:;c:)ri;.il j L i r i : : d i c : t 2 i m i ,  ;mc1 HaclieL.t.E!'s c r o s s  motion for an 

c t x t c n s i  on o f  t - i i n c  t o  c f  fcct. :;er-vic:e of process i s den ied  as moot. 
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DEBRA A. JAMES vJ.s.c. 
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