
Janes v Grambling
2011 NY Slip Op 32817(U)

October 3, 2011
Sup Ct, NY County

Docket Number: 603313/09
Judge: Louis B. York

Republished from New York State Unified Court
System's E-Courts Service.

Search E-Courts (http://www.nycourts.gov/ecourts) for
any additional information on this case.

This opinion is uncorrected and not selected for official
publication.



SUPREME COURT OF THE STATE OF NEW YORK - NEW YORK COUNTY 

Notioe of Marion/ Order to Show Cause - Affidavits - hxhlbrta .*. 
.I 

Cross-Motion:: i ! Yes 1 . I  No 

Upon the foragolng perparst It is ordered that thirr motion 
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F I L E D  

This interini dccision ddrcsscs the motioi~ by Ordcr to Sliow Causc by plaintiff sccking 

satisfaction of the judgment obtaimed against Grambling dated April 39, 20 1 0. Craiiibling has 

FACT$ 

The prescnt controversy involves failure of a judglncut dcbtm, C;rambling, 1.0 appear Cor a 

p0st-j udgiiient dcpusition scckirag disclosure o f  mattcrs rclevaiit to the satisfaction of ihc 

judginerit against hiin. According to tlic aflldavii o f  sewice, thc subpoena was servccl on 

G~*nnihling on May 14, 201 0 by leaving a copy o f  the sulqxxna wiili a person o f  suitable age and 

discretion at h i s  dwelling aiid then mailing a copy ofthe subpncna io that adclrcss. Granibling 

did not appcar pursuant to the suhpociia. Since t h u n ,  C;ramhling's deposition l~as  bcen 

1 

[* 2]



rcschecluled scveral timcs only to li;i\/c Gxalnblii~g cmcel or fail to appear. PIaiiltiffcontcnds 

that Grambling's coiiduct has pl-c,judiccd his rights by impcdi11.g his ability lo ohlain information 

on mal,ters relcvaiat to the satisfaction 01'thc judgment. Plaintiff has prt.viously SOLI~II I  

puiiishn~cnt [or contctiipt. against Grambling but was unablc t,o coiiiplcte scrvicc O C  the motion 011 

Ciri-111tbling. Hecausc o l  these diiliculties, the Court nlluwcd lhc presoii order to show cause 1.0 

hc servcd upon Cramhling's attorney with a second c.opy to he inailed to Grambling. 

No opposition to the motioti Iias becn filed by Gramhlinp. Iristend, Cframhling's attorncy, 

Michael S ,  Fcdwoff, servcd a notice o f  cross motion scelcing a declaration hy the Court that 

C?ramhliiig i s  not reptcscntcd hy him, or in the altcrnative (hat the Court rclievc him from 

representation of Gramhling. It is wort11 noting that thc ai'fidavit OF service attached to thc iiotice 

0rcross-17lotJ~)~i only nientions servicc upon the plaiiilil'f. F~.athcrmore, the cl-uss-molion 

subinittcd l o  the coiii't had the incorrect ai;toriicy dfiriiaation :ittachctl i o  it. The correct 

aff~r.ma.iion was later filed with the court, but several weeks aiiel. the motion and cross-motion 

liad been taken on submissiun by tlic Court. In that aflirmatio~i, MI-. Fedcmff'states, inter, d i u ,  

that his al?ility to comiiiunicate with C3amhling has brolccn down and Iic does not have 

Gran-r b I i ng 's c, I I ITC 11 t add res s , I'u r t herin o re, 1 e ttcrs d i rec tcd to th  c co 1 irl i rid i ct-l z c tlia 1 C h n i  bl i ng 

DISC IT SS 1 ON 

contempi of coi.irt" (CPLK. $ 2308[a)). l~urthem~orc,  thc Judiciary Law allows for service of the 

motion upon thc attorncy of thc ac,cused, whcn ordered by thc court (Jucliciary La.w 3 76 1 ). 
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J Towevcr, unclcrlying thc C'ourt's. decision lo 311nw scrvicc upon Graiubling's attorney was the 

expcciation that such service would be likely to make Gramhling aware or  lhe applicatioll and 

tlius afford him a adcqiiatc opportunity to he l~eard (see F L I I I I J ~  11 f 'ali/lo, 12 Misc2d 645, 650 

[-Sup Ct 1958]). 1-lcre, givcn the stated breakdown in coiimjuiiication betwccn Grmiibling and his 

attorney and ahscnl. any evidciice tliat Grambliiig reccived notice, the Court must reconsider its 

determiii;-llion of  the i~ielliod of scrviw. As such, givcn the serious na1ru.c of the pclnal ties 

involvcd with a finding or coutempt, tlic Court dciiies the motion without prejudice. 

Furthennore, any hiturt' motion slicmld bc maclc by personal service su that the court call be 

ass[irccI that GrambIing 1i;is becii madc awarc of such a motion. 

B. Cross-Motion Rcqiiesting to be I<clievcd of Counsel 

LJi~dcr C'PLR $ 321 (17) (2)- "[a l i i  ;jttorney of record may witl-draw . . . ~rpoti motion on 

such notice to the cliciit o f  1he wilhdrawing attorney. , . ." As s d i ,  it is inappmpriatc Cor tlie 

Court to gran~ a request 10 withdraw wlierc, as liere, the record cwitaiiis 170 proor that Grambliug 

has reccived notke o r  this cross-motion (.ret c . g  ~ ~ 7 1 c i m ~ ~ / ~  1- E1~117ir.e Conlr. Ce ,Scd(~,s Co., .lnnc., 

47 AD3d 1006, 1006-1007 [3d Dcpt Z008j). 

Bused on the foregoing, it i s  

ORDEIWD the motion sccking pi~iiisliment of thc defeiidant for comiempt i s  denied 

without pre.jiidice; ni id  i t  is further 
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OlWEREl) that tlic cross-motion by Michael S. T;edcroff, Esq. to be relieved as allorney 

for- Jolin A. Gr:mbling is dcnied. 

ENTER: F I L E D  
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