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SUPREME COURT OF THE STATE OF NEW YORK- NEW YORK COUNTY 

PRESENT : DONNA M. MILLS 
Justice 

PART 58 

ROBERT M. GINSBERG, 

Plaintiff, 
-V- 

ALVIN H. BROOME, 

Defendant. 

INDEX No. 101 33 1/11 

MOTION DATE 

MOTION SEQ. No. 001 

MOTION CAL No. 

The following papers, numbered 1 to were read on this motion for 

PAPERS NUMBERED 

Notice of Motion/Order to Show Cause-Affidavits- Exhibits .... I 
Answering Affidavits- Exhibits L 
Replying Affidavits 

CROS S-MOTION: YES ocv 24  2011 
Upon the foregoing papers, it is ordered that this motion is: 

NEW YORK 
COUNTY CLERK'S OFFICE 

DECIDED IN ACCORDANCE WITH ATTACHED MEMORANDUM DECISION. 

Check one: FINAL DISPOSITION -J NON-FINAL DISPOSITION 

[* 1]



SLIPICEME C'OIJRT OF THE STATE O F  NEW YORK 
COUNTY OF NEW YORK: IAS PART 58  

P 1 ain ti €1'- 

-against- 

ALVIN H. BROOMF.:, 

QCT 24 201% 

NEW YORK 
COUNTY CLERKS OFFICE 

Index No.  

101331/11 

Defendant moves for dismissal of the first through fillh caiises of action of the complaint, 

an order granting summary judgment, costs, and, alternatively, a stay of the action pending 

arbitration. 

This is an action brought by one former legal partner against another former legal partner. 

Prior l o  the dissolution of the partnership, thc parties had been partners for many years. 

According to the complaint, the parties wcrc renegotiating the partnership agrccnient 

(Agrccnient) sometime in 2008, when defendant began to perform acts that constituted breach of 

fiduciary duty and fraud. Dcfcndant brings this niotioii to dismiss thc complaint on the ground 

that plaintiff has failed to statc any cause of action. Defendant argues that documentary evidence 

entitles him to disnijssal of thc claims brought against him. He seeks damages, including costs, 

based upon the allegedly frivolous naturc of this action. 

Plaintiff contends that in 2008, the parties chose to revisc the ternis of the Agreement 

because they sought, among other things, a change in the distribution of proceeds from litigation 

activities. Prior to this time, the Agreement provided a 50-50 division of h e  proceeds between 

tlic parties. The Agreement was changed so that each partncr received the procceds un each case 
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the individual partner brought to the partnership. The Agreement also provided that any disputc 

or disagreeiiicnt with rcgard to the terms oftlie Agreement or the terms of thc partnership would 

bc submitted to the American Arbitration Association by binding arbitration under Ncw York 

rule. The Agreement was to coiiiineiice on Jaiiuaiy 1 , 2009 arid to terminatc on December 3 I ,  

2009. 

The complaint allcgcs that during the course of the Agreement negotiation, defendant, 

without plaintifys knowledge, was conferring with Boris Palant (Palant), a senior partner in the 

h i  of Palant, Wolf and Shapiro, with the intention of eventually dissolving the partnership and 

working with Palanl. This allegedly constituted a breach o l  iiduciaiy duty to plaintiff and this is 

the basis 01 the first cause of action against defendant. The second cause oIactioii alleges unjust 

enriclmieiit, whereby defendant received more money from cases taken by defendant than 

plaintiff. The third causc of action alleges that the Agrecmcnt, as revised, provided that the 

procceds of any case that was settled prior to 2009 would be the partnership’s income, and that of 

any case settled after January 2009 would be the income of the partner who brought in the casc. 

Defendant allegedly failed to report settlements until the start of2009, so that he would pocket 

the proceeds instead of providing the money to the partnership. The fourth cause of action 

alleges that defendant made fraudulent reports to an insurance carrier accusing plaintirl of legal 

malpracticc. The fifth causc of action alleges that dekndant  disseminated false and negative 

information in thc legal community about plaintiff’s reputation. 

Defendant inoves for dismissal of the h t  C ~ U S C  of action, claiming that therc is no 

evidence o l  secret conversations by him and Palant. An affidavit from I’alant is submitted which 

denies any sucli discourse. Alternatively, defendant states that he could choose to dissolve the 
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partnership at aiiy time, as provided in the Agreemcnt. 

Defendant niovcs for dismissal of the second cause of action, claiming that his actions as 

alleged did not violatc thc tcriiis of the Agreement. 

Defendant moves lor dismissal of thc third cause of action, claiiniiig that he made all thc 

alleged settlenients after 2008 and was entitled to tlie payments. I le provides documentary 

cvidciicc of a case, l lown~~j i  17 I ,OCLI /  46 Edircn[ors, settled on Februaiy 3, 2009 by mediation. 

Moreover, he disputes any provision in tlie Agreement that states that money derived from aiiy 

case settled prior lo 2008 would be partnership income. 

Defendant iiioves for dismissal of the fourth cause of action, claiming that plaintiff' 

himself coiifcrrcd with the carrier about certain matters involving personal liability. Delendaiit 

submits documents related to actions brought against plaintiff with regards to ncgligence. Letters 

sent to the carrier, non-party Mercury Jnsurmce C'ompany, refer to malpractjcc claims. The 

claims referred to in the complaint, relatc to cases cntitled Williums, C'undrudo and FonlLrnez. 

Defendant's evidence covers those cases. 

Defendant moves for dismissal of the fifth cause o l  action, claiming that the alleged 

defamation is not specified and has been brought after the one-year statute of limitations, 

rendering the cause ol* action untimely. 

Defendant moves lbr costs in the form of reimburselimit for actual expenses incurred, 

based oii the allegedly lirivolous nature of plaintill's lawsuit. Hc argues that there is no merit i n  

any ofphintifl's c l a i m  and that tlic claims are brought in bad faith. 1 I C  is willing to set this 

matter for a hearing lor II determination o f  the amoiiiit of costs and daiiiagcC. Alternatively, i l  

any of tlic causcs of action are dcciiicd mcritorious, defendant requests that the court stay the 
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action pending binding arbitration, as Imvidcd in the Agreciiient. 

In opposition to this motion, plaintiff argues h a t  defendant's position docs 1101 provide 

coiiclusive proof that this action lacks merit. For example, plaintiff states that whether defendant 

secretly settled cases and failed to rcport them in a tiiiicly manner will bc resolved at depositions. 

Plaintiff claims that the arbitration clausc i i i  the Agreement does not relate to the issues raised in 

the complaint. I I C  disputes Ihe chargcs of malpractice assei-tcd by delendant. lie claims that 

somc of thc defamation allegedly aiticulated by defendant was timely. 

In reply, defciidant argues that plaintiff has failed to diqmte any of his statements. He 

also argucs that plaintiff has admitted that plaintiff accepted the ternis of the reviscd Agreenicnt, 

and that dekndant has iiot violated any specific terms o r  the Agreement. Defendant asserts that 

the niattcrs raised in plaintiil-s opposition are largely irrelevant. 

First, the court declines to stay the action because of the arbitration provision in the 

Agreement. Bveii if the partnership had not been dissolved, since the Agreement has terminated 

as of Ilecember 3 1, 2009, its terms are no longer ciiforceable at this tinic. The court will dismiss 

llie motion for sumniaty judgment, because defendant has essentially brought a motion to 

dismiss. 

Dcfciidaiit brings a pre-answcr motion to dismiss each cause of action in tlic complaint 

bascd on different grounds. One ground is based on hilure to state a ci1LIse of action pursiiaiit to 

C'PLR 321 1 (a) (7). On a iiiotioii brought plrrsliant to CP1.R 321 1 (a) (7), "the sole criterion is 

whether the pleading statcs a cause ol'action, and if from its four comers factual allegations are 

discerned whjch tnkcii togcthcr nianiikst any causc (of action cognimble at law, a motion to 

dismiss will fail." Wcintlr v 12c~?ox IIill Hosy , 193 AI12d 380, 38 1 (1" Dept I993), quoting 
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Gugge’nheiint~r v Gind~iirg, 43 NY2d 268, 275 (1 977). 

This court disiiiisscs the second cause of action on the grounds that plaiiitiffhas failed to 

slate any wrongdoing on dcfcndant’s part. Section 3 of the Agreement clearly provides that 

defendant would personally earn the proceeds from each case he brought to the pai-tnership. 

The fourth and fifth causes of actioii allege def’miatioii against plaintiff.. The fourth cause 

of action involves the disclosure o l  lalse reports to an insurance carrier. The fifth caiise of action 

iiivolves the comiiiunicatioii of iXse inforimtion to an midisclosed community. The aforesaid 

information allegedly resultcd in damages to plaintifl. The fourth and ti ftli causes of action shall 

be dismissed lor failure to state any claini for defamation. CPLR 3016 (a) requires that in a 

defamation action, “the particular words coiiiplained of ... be set i‘orth in the complaint.” “The 

complaint also must allege tlic time, placc and manner o f  tlic false statement and specify to 

whom it was rnade.” Dillon L’ Cily Uf’Nm, York, 261 AD2d 34, 38 (1’‘ Dcpt 1999). Here, 

plaintiil‘hiled to spccify the time and place of the allcgcd reports, thc details of the defamation, 

or the identity of the carrier in tlic fourth cause of action. With respcct to the fjfth cause of 

action, iiothing speciGc about defendant’s allcged wrongdoing is articulated in the coinplaint, and 

tliercforc, the cause of action as stated lacks merit. 

The elements of a cause of action for fraud require a material misrepresentation of a fact, 

knowledge of its falsity, an intent to induce reliance, justifiable reliance by the plaintilT and 

damages. Scc K o s s  11 Loiiisc Wi.\LJ ,SPIVS, Inc., 8 NY3d 478, 488 (2007); Lonin Holdii7g C‘o 11 

Suiitli Har.n~~.v, 88 NY2d 413, 421 ( 1  996). ‘‘ A claim rooted i n  fraud must be plcaded with the 

rcquisitc particularity under CPJ .I< 30 I6 (b).” Einyc./cru Pctrtncl:~, LP v ,7wurd & KiLs.w/, LLP, 

12 NY3d 553,559 (2009). A causc of action for fkauduleiit conccaliiient requires, in addition to 
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the four cleinents o l  lraudulent misrepresentation, “an allegation that defendant had a duty to 

disclose material information and that it failed to do so.’’ P. T Bunk C’enl. Asia, New York Brunch 

v ABNAMRII Bank N: K ,  301 AD2d 373, 376 ( I ”  Dcpt 2OO3 ). “Absent a confidential or 

ilduciary rclatioiiship, failure to disclose cannot be the basis of a fraud claim.” Nurionnl Union 

Fire Ins. C‘o. qf’Pi/t,shiirgh, PLI. 1.7 Xed Apple Group, 273 AD2d 140, 141 (1  ‘I Dept 2000). 

A fiduciary rclatioiiship arises “between two persons wlicn one of them is wider a duty to 

act or to give advice for the bencfit of another upon matters within the scope of thc relation” E K ‘  

[ hit. 17 Golclrncrn, ,Scrclis R C‘o., 5 NY3d 1 1 .  I9 (ZOOS) (internal quotations marks and citations 

omitted). Put differently, “[a] iiduciary relation exists when conlidence is reposed on onc side 

and Ihcre is resulting superiority arid influence on the other.” AG C‘aI7itd Fimding Pnrtners, L.P. 

11 State St. Bcrnk & Trzrsl Vu., 1 I NY3d 146, 15s (2008) (,internal quotation marks and citation 

omitted). 

The first cause of action alleges delendant’s secret communications with a lawyer from 

breach of fiduciary duty. Plaintiff alleges said breach occurring while the anothcr law firm as 

parties were negotiating a revised partnership contract and he clai’ms to have had no idea that 

defendant was considering dissolution at that time. The court finds that a breach of Gduciaiy 

duty exists as alleged in the coinplaint. ’I’he documentary evidence sirbinitted by defendant is a 

denial of tlic allcgatioiis hut is not conclusive as a matter o l  hc t .  

‘I’hc third cause of action is dismissed. The Agreement lacks aiiy tcnii referring lo the 

proceeds of a case settled prior to 3008 being licld as partnership income, as alleged in tlic 

complaint. There is no inention of scttlciiiciit of cases. ‘I’lic Agreement does provide that tlic 

1hwne.y case, ~nentjoiicd in the complaint, is designatcd as the sole property o l  defendant as per 
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the Agrccment. Plaintiff has fai Icd to make a caiise of action for fimdulent concealment. 

Regarding costs, this court, in its discretion, may award costs to any party or attorney in 

any civil action or proceeding resulting from frivolous conduct. See 22 NYCRR 130-1,lC (the 

Rule). The Rulc defines conduct as “frivolous” if ( 1 )  it is conipletely without merit in law o r  

fact and cannot be supported by a reasonable arguiiieiit for an extension, modification or revcrsal 

of existing law; (2) it is undertaken primarily to delay or prolong the resolution ofthe litigation, 

or to liarass or maliciously injure another; or (3) it asserts material fiictual statements that arc 

false. In detcrniiiiing whether the conduct undertaken was frivolous, the court shall consider the 

circumstances under which the conduct took place, including the time available for investigating 

the legal or [actual basis of the conduct, and whether or not the conduct was continued when its 

lack oflegal or factual basis was apparent or should have been apparent to counsel. Id. 

The court finds that several of the claims brought by plaiiitifi‘lack merit. Specifically, the 

second and fifth causes of action are lacking in substaiicc and are not supported by any 

reasonable arguments. In his opposition papers, plaintiff‘ does not offer a sufficient legal or 

factual basis for these claims. Thcsc causes of action are [rivolous pursuant to the Jiule. 

Therefore, the court sliall order plaintilTs counsel to pay costs in the amount of $1,000 to 

defendant as a forin of reirnbursement. 

Accordingly, it is 

OIIDERED that defcndant’s motion to dismiss is granted aiid tlic second, third, lo‘ourth 

arid liltli causes of action of the complain1 are dismisscd; and it  is further 

C_>KDIEKK13 that ddendant is directed tQ SCI’VC an answer to the complaint within 20 days 

after service ol‘a copy of this order with notice olentry; and it is further 
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ORDERED that delindant's motion to stay this action pending arbilration is dcnied. 

Tlic court having determined that counsel for plaintiff has engaged in frivolous conduct 

as defined in Scction 130- I . I  C) ofthe Rulcs of the Chief Administrator as set forth above and the 

costs should be awardcd, and having found that thc amount ofcosts to bc awarded is appropriate 

as set f'orth above, il is now therefbre 

Olil3ERET> that defendant's motion for costs is graiitcd and counsel for plaintiff shal 

without charge to his client, rcini burse defendant for actual expenses reasonably incurred and 

rcasoiiable counsel fees in thc total ainount of $1,000; and it is hirther 

ORDERED that payment of these costs shall be dclivered to counsel for defendant and 

written proofol'such payment shall be provided to the Clerk of Part 58 within 30 days after 

service of a copy of this ordcr with notice of entry; and it is further 

ORDERED that, in thc evciit that timely paymcnt is not made, the Clcrk of thc court, 

upon service upon him of a copy of'this ordcr with notice of entry and an affirmation or affidavit 

rccitiiig the fact of such non-payment, shall enter a judgment in favor of the defendant and 

against said counsel in the al'oresaid sum. 

J. S . C . 
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