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SUPREME COLJK'I' OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK : PAK'I' 5 

JOYCE RIIACA, 

Plaintiff, 

-against- 

REYNOLD FRANCES, 'THE CJ'I'Y OF NEW YORK, 
and NEW YORK CITY POLICE DEPARTMENT, 

For plaintiff: 
Jeffrey A. Herson, Esq. 
L3ei-son & Budashewitz, I,LP 
15 Maiden Lane, Ste. 1305 
New Yoi-k, NY 10038 
212-945-5000 

Index No. 1031 14/10 

Motion Subin.: 8/2/1 I 
Motion Scq. No.: 005 

DECISION & OKIIER 

For City: 
Andrew Lucas, ACC 
Michael A. Uardozo 
Corporation Counsel 
100 Church St., 4"' FI. 
New York, NY 10007-260 1 
2 12-788-0560 

.. - ~ 

By notice of motion dated May 11,201 1, dcfendants move for an order compelling 

plaintiff l o  appear for an independent medical examination (IME) and striking her plcadings or, 

should she fail to appear, precluding her from offering m y  evidence on damages. PlaintifT 

opposes. 

I .  PERT1NJ;N'I' BACKGROUNLI 

By notice dated April 7, 2010, plaintiff served on defendants a copy oi'hcr 

hospital/medical records from Bellevue 1 lospital (Bellevue) and NYU Hospital Center (NY U), 

along with authorizations for same, which expirc upon the conclusion of' the action. (Affirmation 

of JeKrey A. Rcrson, Esq., dated June 3, 201 1 [Bcrson Aff.], Exh. J3). 

By case scheduling order dated July 8, 201 0, defendants were directed to conduct 

plaintifi's IME within 45 days alter completion of'her examiliation before trial, which was 
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conducted on September 28, 2010. (fd., Cxhs. D, F). 

By coinpliance conference stipulation dated January 18, 201 I ,  defendants rcscrvcd their 

right to designate plaintiff's IME within 45 days, to the extent it had riot yet been done. (Id., Exh. 

G) I 

On March 18, 201 1, plaintifTfGled <and scrvcd her note of issue. (Id. ,  Exh. A). 

TI. CONTENTIONS 

Ilefcndants allcgc that on February 16, 201 I ,  thcy informcd plaintii'ys counsel that they 

wcrc unablc to locatc plaintiffs medical authorimtioiis or records which counsel assertcd had 

been sent previously. Defendants subsequently located thc authorizations which liad since 

cxpircd, and although they proccssed them, no records were produced. Defendants also allcgc 

that on April 20, 201 1, plaintiff's counsel scnt them an excerpt of plaintiffs Bellevue records 

and an expert medical report, that on May 3,201 1, they obtained a copy of plaintiffs N Y  U 

records, and that they unsuccesshlly sought an extension of their time to designate thc JME. 

Delendants thus explain their delay in designating thc IME as rcsulting from the delay in 

receiving plaintiffs medical rccords. (Ai'iirmation of Andrew Lucas, ACC, dated May 1 1,201 1 ). 

Plaintiff argues that as dekndants iailed to move for an order striking her note of issuc 

within 20 days of its service or show the existcncc of any unusual or unanticipated 

circumstances, there is no justification for coinpelling the IME. Shc observes that the medical 

authorizations have not expired and that defendants I ~ C V C T  rcqucstcd additional time to designate 

the IME. (Berson Aff.). 

In reply, defendants asserl that they are unablc to locate plaintiffs April 2010 notice and 

rccords in their files, and annex authorizations they found which expired 011 August 3,20 10. 
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They also contend that their hi lurc  to move f‘or an order striking the note of issuc resulted from 

my practice of discouraging iiiotioiis and they hoped to rcsolve the issue during the May 201 1 

coiiipliancc conference. (Reply Affirmation, dated June 9, 201 1 ). 

111. ANALYSIS 

Pursuaiit to 22 NYCRR 202.21 (e) ,  a party may move to vacatc note of issue within 20 

days of its scrvjcc, and after 20 days, no motion iishall be allowed exccpt upon good cause 

shown.” However, “where unusual or unanticipated circumstances develop subscquent l o  the 

iiling of a note of issue and certificate of readiness which require additional pretrial proceedings 

to prevcnt substantial pre.judice, the court, upon motion supported by affidavit, may grant 

perinissioii to conduct such necessary proceedings.” (22 NYCRR 202.2 1 [d]). 

As phitiff’s note of issue was served on March 18, 201 1 ,  defendants were requircd to 

interpose the instant motion, to Ihe extent it niay be dccined to be a inotioii to vacate the note of 

issue, on or b e h e  April 12,201 1 .  Although I discourage discovery motions, they are not 

prohibited, especially where a statute rcquires filing within a specific timeframe. And while 

dcfcndants niay have hoped to resolve the issue at the May 20 1 1 compliance confercncc, nothing 

prevented them froin preserving their rights by moving to strike the notc of issue in the 

meantime. I thus fjnd that del‘endants have failcd to establish good cause to perinit the late 

motion. (See Ilccrsio-Gury v Lawrence IIusp., 69 AD3d 403 11” Dept 20101 [motion to vacate 

note of issuc propcrly denied as untimely absent showing of special circumstances or sullicient 

cxplanation for dclay]; l’helps 17 Buy Scuu/s ufAm , 305 AD2d 335 [ l ”  Dept 20031 [motion l o  

strike note of issue in order to permit defkndants to depose witnesses properly dcnicd as untimely 

and as defendants had prcviously been given opportunity lo conduct depositionsj). 
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Ikfciidmts also failcd to dciiioiistratc the cxisteiice of any unusual or unanticipated 

circunistanccs arising servicc of-thc notc of issuc, as tlicy knew by July 2010 of the need lo 

dcsigiiate plaintift's IME and believed berore the note of issue was served that thcy did not have 

plaintiff's rncdical records or aulhorizations, and yet failed to look for plaiiitiff s medical records 

until thc deadline had almost passed and did nol contact plaintii'f's counsel until aftcr the note 

had been scrved. (,%e 0wc.n 1) Lester, 70 AD3d 992 [2d Dept 20101 [motion to extend tiinc to 

conduct IMF: properly denied as defendants waivcd right to IME by failing to take it by court- 

ordered deadline and to move timely to vacatc notc of issue]; M m m  v Cily ofNew I'ork, 62 

AD3d 964 [2d Dept 20091 [defendants waived right to conduct additional IME by failing to 

move timely to vacate note of issue]; Colon I) Yen Xu Jin, 45 AD3d 359 [l" Dept 20071 [lack of 

diligence in seeking discovciy does not constitute unusual or unanticipated circuinstaiice, and 

defendant waived right l o  TME by failing to conduct it despite having several opportunities to do 

so beibre deadline set lorth in order]; Kodrigziez v Sur Wo Lau, 298 AD2d 376 [2d Dept 20021 

[defendant waived right to IME by hiling to designate it within 45-day deadline in order and 

failcd to show unusual or unanticipated circunistanccs had arisen since note of issue filcd]). 

Moreover, whi I C  defendants were unable to locatc plaintiff's aulhorizations until February 

or March 201 1 ,  plaintiff established that they were served in April 201 0. Consequently, 

defendants have not shown lhat any delay in obtaining plainlifi's medical records was caused by 

plaintiil'instead of their own lack of diligence. (Compare Bermel v Dugoslino, 50 AD3d 303 [ 1 st 

Dept 20081 [motion to compel IME granted as dcfciidant had unsuccessfully requested medical 

records both belore and after note of issuc filed and was thus unable to schedule IME timcly]; 

Ureria v Brzrprai R e ~ i l @  COI'JI., 179 A D Z  505 [ 1 '' Ilcpt 19921 [permitting post-note examination 
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as plaintiff's failure to provide defkndants with aulhorizations contributed to delay in scheduliiig 

exmi]). 

IV. CONCLUSION 

Accordingly, it is hereby 

ORDERED, that dcfcndants' motion to coinpcl is dcnicd. 

5 

[* 6]


