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. .Port Parties for summary judgment pursuant to CPLR 32 2

- Notice of_Mdtlc‘gp/ Order to Show Gatisé — Affldavits — Ei‘;‘hj?bjté o

 Answering Affldavits — Exhibits (Memo)

’SUPREME COURT OF THE STATE OF NEW YORK = NEW YORK GOUNTY

PRESENT: HON. PAUL WOOTEN | | ' PART _7

Justlce

PORT PARTIES, LTD.,

Plaintiff, . ‘ mpexeuo.‘ ‘ - _113117/2010
-agalnst- I o MOTIQN SEQ.NO. - ‘002
‘MERCHANDISE MART PROPERTIES INC. and ‘ L E D
THE UNCONVENTION OENTER ‘ F
efendants. ‘ .
patent Tt

The followmg papers numbered were read on this motion by Meroha w nd.cross-motion,
by Unconventmn Center to dismiss the complalnt pursuartt t%; PLR 3Z L\?ﬁ Qrmmgt,on by

=APER “‘NUMB‘RED S

Réply.Afridavits—;Exhibits (Memo) L ‘ .

‘ Cross Motlon . Yos D No .

Defendant Merchandlse Mart Propertles Inc ( Merchandlse Mart”) moves pursuant to

"CPLR 3211 (a)( ) (5) and (7 ) to dlsmlss the complalnt asserted agalnst |t m |ts entirety W|th

| prejudlce Plalntlﬁ Port Parties, Ltd (“plaintiff’) cross- moves pursuant to CPLR 3212 for

summaryejudgment: (1) declarmg that ‘Merchandlse Mart defend and mdemmfy itin an

underlying pe:r‘so‘nal injury action; (2) granting it summary*ju‘dgm‘en‘t‘on its third cause of action

for breach df éOntract' and (3) drdering an immediate inquest to determine the extent of its

damages caused by Merchandlse Mart s failure to mdemnlfy |t in the underlymg personal injury

ac‘uon The Un- conventldn Center (Center) Cross- moves pursuant to CPLR 3211( )(1), (b) and

(7), to dismiss the complalnt asserted as agalnst it in its entirety, with prejudice.
BACKGROUND

In ‘tne‘_c_om_pla_int_, plalntlff is. seekin’gv a judgment declaring that Merchandise Mart is
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obligated to defend and indemnify it in an underlying pers‘onal‘ injury action entitled Helen Bubul
v Port Properties, Ltd., The Un-convention Center, Merohandis_e Mart Properties, Inc., and
Vo‘rnado Realty Trust, /nc,, index no.: 103407/07, currently pending |n the Supreme Court, New
York County, pased on contractual indemnification, common~|aw |ndemnrfrcatron contribution

and breach of contract, as well as seeklng common-law rndemnrflcatron and contribution as
| agalnst Center (Motron exhibit A).
In February of 2004, Merchandise Mart entered into "a‘license agreement with Center to
utilize certain_ sectrons of Pier 94 at the New York Crty Passenger Ship Termrnal to conduct a
consumer/trade show (Motlon exhlblt B) At the tlme that the agreement was executEd Center
had been granted permission by the Crty of New York to |mprove certain sectrons of Pier 94 for

| 'trade and publrc shows. (/d.).

The Ilcehs‘e agreement provided, in pertinent parts, the foI‘Iowing:
"[Center] shall provide duting the operating hours of the Event: air
conditioning, heatmg permanent overhead nghtrng and clean
restroom facrlrtres A “[Merchandrse Mart] shall provide, at,
[Merchandrse Mart] s expense by drrect contract with 'such

~providers of servrces and, materlals as [Center] shall. deslgnate
and not otherwrse the followrng \

|
T S ‘ *‘\"v

:j(d General cleanrng ahd Janrtorlal servrces wrth respect to the"
Authorized Space

The llcensmg agreement also requrred Merohandrse Mart to procure a general llabrhty
insurance pollcy nammg plarntrff among others, as an addrtronal insured (Motion exhibit B).
Certificates of Insurance were issued to Merchandise Mart mdrcatlng that plaintiff was an

~ additional rnsu‘red on the msurancepohcy (Motion exhibit E). The court notes that no copy of
an insurance policy to this effect has been provided with this motion.

The license agreemen‘t also contained the following indemnification provision:

“[Merchandise Mart] shall indemni‘fy defend and hold harmless [Center] and the
Additional Insured named in Part A, Paragraph 6 of this Agreement, and their
respective_officers, employees and representatives (collectlvely, the ‘Indemnities’) from and
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against all claims, de‘mands Ilabrlrtres damages, costs, losses and expenses’ (rncludlng
attorneys’ fees) arising from or related to any personal i injury or death (whether they be

' employees of [Center] or [Merchandlse Mart] or a third party), and any loss of or damage to

property caused by, arising from or in connection with (a) the use or occupancy of the

Authorized’ Space by [Merchandlse Mart], or any other person or entity using or occupying the
Authorizéd Space with [Merchandrse Mart]'s consent, (b) the use and occupancy of any other
portion of the Un-Convention Center of Pier 94 by [Merchandise Mart] or any other person or

B eritity usn‘tg such portion (s) of the Un-Convention Center of Pier. 94 with |tsroon$ent or(c) any -

act or omission of [Merchandise Mart], its officers, members employsés, agents gdests

invitees, representatlves contractors, exhibitors, customers and other persons who are doing

business with [Merchandrse Mart] or who are at the Pier 94 and/or the Authorized Spac:e with
[Merchandise Mart]'s consent.” (Motion, Ex. B.).

On March 13, 2004, Helen Bubul‘("BubuI”) the plaintiff in the underlying personal injury

actlon allegedly slipped and fell-.on a puddle of water on the roor of the Iadles restroom at Pler .

‘94 F’Ialntlff falled to answer Bubul s complalnt and a default judgment was entered agarnst lt )

on December2 2008 (Motlon Ex H)

Plamtlff moved to vacate the default judgment, and the matter was sent'to a Specral
Referee to hear and report on the issue of serwce of process on plarntrff The Specnal Referee

found that service was proper and recommended that the default Judgment not be vacated.

| 'Thrs‘determmatron was ‘appealed by plarntrff, but the Specral Referee s determmatlon was

upheld by the Appellate Division on April 14, 2011 (83 AD3d 517 [1st Dept 2011}). No appeal

has been taken from this decision. Plaintiff instituted the present action on‘October 6 2010,

Merchandise Mart contends that it does not have a contractual duty to defend or |
indemnify plaintiff in the underlying personal injury action because the indemnification provision

appearing in thé licensing agreement is void, as a matter of law, because it attempts to

~indemnify plaintiff for its own negligence. Further, Merchandise Mart argues that plaintiff is

precluded from asserting claims for common-la‘w_‘ indem‘nificati‘on and oontribution because as a
result of the default judgment entered against it, plaintiff is deemed to have admitted 100%
liability in the underlying personal injury action. Lastly, Merchandise Mart avers that plaintiff's

breach of contract claims must be dismissed because it took all reasonable steps to procure the
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required insurance. The Court notes that Merchandise Mart never claims that it did, in fact,

‘acquire the requisite insurance.

In its Cross—motion Center adopts the arguments p05ited by Merchandise:Mart in the

main motlon and further asserts that plalntlff would be unable to estabhsh sufﬁcnent notlce ofa

dangerous oondltlon that would render Center or. Merchandlse‘ Mart hable to Bubul since

'plalntlff was the party responsrble for-malntalnlng the restrooms and Bubul ‘sllpped ona puddle” -

of water.

Rlchard Troy DUrst (Durst) the vice-president and show dlrector for Merchandlse Mart |
for the trade shOw at WhICh Bubul yvas allegedly injured,. was deposed |n thus matter and |
testlfled that plamtlff prowded all malntenance andjamtonal persdnnel for the trade show -

mcludmg bathroom matrops who were responSIbIe for cleamng the bathrooms (Durst EBT at

49 51 68- 69 71 -72, 104 106) Plamtlff bllled Merchandlse Mart for these bathroom matron

ser_v_rces (MQtIOr‘I exhibit D)

“In it‘s' 'cro‘ss-‘moti‘on plamtlff mamtams that the mdemmflcatlon prowsuon in the I|censmg

agreement ls hot v0|d and UnenfOrceable because it i IS coupled Wlth an msurance procuroment o

[

'provmlon Moreover accordlng to plalntlff the type of malntenance that |t performed in:

cleaning restrooms is not the type of malntenance contemplated by the General Obllgatlons

. Law (“GOL") F’Ialntnff also contends that its oause of actlon for breach of contract should not

be dlsmlssed because Merchandlse Mart has falted to provide evidence that it acquired the

general commercual |lab|||ty lnsuranoe mandated by the llcense agreement that would name

plalntlff as an add|t|onal insured.

“In opposmon to plamtlff’s croSs—motion, Merchandise Mart argues that the type of
maintenance services plaintiff provided are included within GOL and, as such, the contractual

indemnification provision is void. Merchandise Mart also contends that plaintiff is not entitled to

...maintain its.cause of action .fo.r,‘b,teaoh_p.f. contract because. it failed to_perform its contractual
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obligations, to .wit, rrtaintainin‘g a _clean bathroom.

In opposition to Center's cross-motion, and in furt‘her support of its own motion‘, plaintiff
a‘gain argues that the maint_ert_an_ce services it provided are rtot wi_thin the QO”tém‘Pl_aﬁF’_[‘ of
GOL, and it furth\er ‘con‘ten‘ds that Center’s cross-motion sh‘oul“‘d be denied ‘cecause Center has
defaulted in not answering-the complaint, | |
| R DISCUSSION

CPLR 3211 (a) states that

- “Ia]. party may move for judgment dlsmlssmg one or more causes

ction asserted agalnst him on the ground that 1) a defense ls; .
o ujpon documentary evudence or "‘ § : AR

! ~-(5g)the cause of actlon may not be mamtatned because of
- arbitration and, award, collateral estoppel,. .discharge in
‘ j‘-;bankruptcy infancy or other disability, of the r‘novmg party, ..
.. payment,. release res Judlcata statute of Ilmltattons, or statute of ‘

frauds; or. o
. (7) the pleadlng fails to state a cause of actlon _,f
; As stated |n Ladenburg Thalmann & Co lnc v Ttm s Amusemem‘s Inc (275 AD2d 243,
o 246 st Dept 2000]), “ '
the cOurt s task is to determlne onIy whether the facts as: alleged
;.‘acceptmg them as true and aCcordlng plalntlff every possible -
favorable infereénce, fit wlthm any cognlzabte legal theory (Lean v
Martinez, 84:NY2d 83, 87-88 [1994]). Dismissal-pursuant to.
' CPLR 3211 (a) (1) is warranted only if the documentary evidence
‘ submitted conclusively establishes a defense to the asserted
‘clalms asa matter of law (Id at 88)

- To defeat a pre-an‘swer motlcn to_d‘l‘s‘mlsswpursuant to CPLR 3211, the opposing party
need only assert facts of an evidentiary nature which fit within any cognizable legal theory (see
Bonnie & Co. Fashions, Inc. v Bankers Trust Co.; 262 AD2d 188, [1st Dept 1999]). Further, if
any question of fact exists with respect to the meaning and intent of the contract in question,

based on the documentary evidence supplied to the motion court, a dismissal pursuant to

".f.l'."‘.',.c‘,PLR 3211is- precluded (5ee Khayyam v Doyle 231 AD2d 475 [1st-Dept- 1996])
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| Center's cross-motion to dismiss the complaint as asserted against it is granted. The
Court is unpersuaded by plaintiff's argument that Center's motion is untimely because Center
has‘fa'iled to answer the complaint. CPLR 3211(f) extends the t‘ime to plead until 10 days after
notrce of entry of the order determlnmg the pre-answer motlon to drsmlss made pursuant to
CPLR 321 1(a). Slnce Center's motion |s a pre-answer motion to dismiss, it could not make that
motion ha‘d it previously responded.

Further, p‘la‘int‘iff has failed to assert any argument in opposition to Center's motion

except to say that discovery has yet to take place. However‘ as will be discuss‘ed below,

plamtlffs default constltutes an admrssmn of full lrablllty for Bubul S mjurles and slnce the only

causes of. achon asserted agamst Center are for commonalaw rndemnlfrcatlon and contrlbutron ‘

no, ba3|s exrsts to. hold Center ||ab|e for plalntrffs own negllgence As a consequence ofthe
foregorng Center s cross motlon to dismiss the complamt asserted as against it is granted.
“The prOponent of a summary judgment motion must make a pnma facie showing of

entltlement to Judgment as. amatter of law, tendering sufficient ewdence to ehmlnate any

‘ matenal |ssues of fact. fr0m the case’ (Sant/ago v F/Iste/n 35 AD3d 184 185 186 [1st Dept

2006] [mternal quotatlon marks and crtatlon omltted]) The burden then shrfts to the motlon S
opponent to “present evndentlary facts in admlsslble form sufficient to raise a genuine, triable
issue of fact” (Mazurek vMetrOpoIitan Museum of Art, 27 AD3d 227, 228 [1st Dept 2006]; see
Zuckerman v City of New York, 49 NY2d 557, 562 [1980]). If there is any doubt as to the
existence pf a triable fact, the motion for summary judgment must be denied (see Rotuba
Extruders, Ine. v Ceppos, 46 NY2d 223, 231 [1978].

That branch of Merchandise Mart’s motion seeking to dismiss plaintiff's causes of action
asserted as against it for contractual and common-law defense, indemnification and/or
contribution is granted.

GOL section 5:323,."Agreements e?(e.mpting building service.or maintenance. .
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contractors from liability for negligence void and unenforceable,” states:

“Every covenant, agreement or understanding in or in connection
~with or collateral to any contract or agreement affecting real
property made or entered into, whereby or whereunder a
“contractor exempts himself from liability for- injuties to person or
property caused by or resulting from the negllgence of such
contractor, his agent, servants or employees as a result of work
‘ performed or services rendered in connection with the
roonstructlon maintenance -and repair of real property orits -
appurtenances shall be deemed to be void as agalhst public
: polroy and wholly unenforceable.”

Although plaintiff argues that the maintenance servicee that it provided are not covered

by GOL the Court disagrees. Not only have such serwces been determined to be covered by

- GoL (see Hughey v RHIV-86, LLC, 77 AD3 520 [1st Dept 2010]) but all of the cases Clted by
plaintiff as presumptrve support for its contention (Co/naghl US.A, Ltd v Jewelers Protectlon

Serwces, Ltd. 81 NY2d 821‘ [1993]; Florence v Merchants-Central Alarm Company, Inc., 51

NY2d 793 [1980]) concern burglar alarms not building mamtenanoe
The maln thrust of plarntlffs argument with respect to the mdemmflcatlon prowsmn lies

in its rnterpretatron of the decrsron in Santamar/a vT ‘/25 Park Avenue Corp. (238 AD2d 259,

260 [1st, Dept 1997]) whlch stated:
’ [r]ndemmfrcatlon agreements when coupled with a provrsron

allocating the risk of liability to a third party through the use of

insurance, are valid and enforceable and do not violate General

QObligations Law [sections], which invalidate agreements

exempting the promisee from liability for damages for injuries

resulting from the promisee’s own negligence.”

However, in Santamaria, the same‘provision providing for broad contractual
indemnification also included the statement of limitation that the indemnification was to “be in
addition to all other require‘d insurance and indemnifications” (/d. at 259). In this fashion, that
indemnification provision was saved from violating GOL in the same manner that similar
provisions that include the phrase “to the fullest extent permitted by law,” have been held to
pass GOL muster, in that the indemnification is thereby limited to permissible standards (see
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Brooks v Judlau Contracting, Inc., 11 NY3d 204 [2008]; Ba/ladares v' Southgate Owners Corp.,
40 AD3d 667 [2d Dept 2007]).
In the instant case, the contractual indemnification provnsnon did not include a

requ1rement that Merchandise Mart acquire insurance:; the insurance requirement appeared

elsewhere in ‘the agreement an,d, therefore, cannot be construed‘ as a Iimitation on Merchandise

‘Mairt's indemnification of plainitiff for plaintiff's own negligence.

As the Court stated in Cavanaugh v 4518 AssOoiates (9 AD‘éd 14 [tst Dept 2004]);
which distihguished and criticized the Santamaria case, Santarneria-blurred the clear distinction
bet\iveen insurance procurement provisions and indernnifioa‘tion:cleuses‘ “[A] icon‘tract to
procure insurance is clearly dlstinct from and treated differently [frOm] an agreement to
mdemnify (ld at 20 [|ntemal quotation marks and c1tat|on omitted]) :

“[T]he existence of insurance would not save an m\demnification- clause otherwise

- unenforceable under [GOL). The proviso that the section -‘_s‘hell -not-effect the vaiidity-of any

insurance contract merely insures that the contractor wnil not: Iose msurence coverage
S|mply because the insurance coverage may extend to iiability sought to be |mposed under an
unenforceable agreement" (Quevedo v C/ty of New York, 56 NY2d 1580, 156 [1982]).

The Court also notes that plaintiff attempts to bolster its position by c¢iting to an earlier
decision of this Court, Williams v Jeffrey Management Co., 29 Misc 3d 1214A, 2010 NY Slip Op
51827[U] [S_up Ct, NY County 2010], which plaintiff characterizes.as a situetion in which an
insurance procurement provision seved a broad indemniﬁcetion cleuse. However, as indicated
in that decision, the indemnification provision specifically exempted “any loss or damages
resulting from or growing out of any act or omission” of the promisee and, hence, falls squarely

within the acceptable limitation provisions noted above (/d. at *5). In addition, the Court notes

that this case involved a contract to maintain premises free of water, rubbish and so forth,

. similar to'the instant matter wherein plaintiff was to maintain and keep clean the restrooms.
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As a consequence of the foregoing, the Court finds that the contractual provision
requiring Merchandise Mart to defend and indemnify plaintiff is void and unenforceable,
pursuant to the provisions of GOL, and, therefore, plaintiff is not entitled to contractual
indemnification or defense costs.

Further, plaintiff ié not entitled to common-law‘de‘fénse, indemnification or contribution.
In the case a‘t‘bar, by its own default, which was affirmed by ttie Appellate Division, plaintiff has
admitted to liability for Bubul's injuriés and, therefore, would not be entitled to any
indemnification or defensé from Merchandise Mart.

“[D]éfé‘ul’gers are dgem’ed\ fo have admitted all fadqal allegations contained in the
complaint and all reasdnablé inferences that flow from thém" (Woodson v Mendon Leasing
Corp., 100 NY2d 62, 71 [2003]; see Taylor v Brook Towers LLC, 73 AD3d 535 [1st Dept 2010]:
Al Fayed v Barak, 39 AD3d 371 [1st Dept 2007]).

“It is well settled that the ‘right of common-law indemnification
belongs to parties determined to be vicariously.liable without proof
of any negligence or active fault on their part.’ .., ‘[Where a party
is held liable at least: partlally because of its ‘0wn negligence,
contribution against other culpable tortfeasors is the only available
remedy” (Siegel'v New Plan Excel, Realty. Trust Inc.; 84 AD3d
1702, 1703 {4th Dept 2011] [mternal mtatmns omitted]; Glasser v
M. Fon‘unoff of Westbury Corp., 71'NY2d 643 [1988]: Brazell v
Wells Fargo Home Mortgage, Inc., 42 AD3d 409 [1st Dept 2007]).

Since the default judgment entered against Port Parties acts as a determination of
liability with respect to Bubul's injuries, Port Parties has been found at least partially liable and,
hence, may not seek indemnification from Merchandise Mart.

In addition, and contrary to Merchandise Mart's and Center’s contentions, whereas a
default judgment in the underlying personal injury action does not affect Port Parties’ ability to

seek indemnification or contribution from other responsible parfies (see Brodeur v Hayss, 18

AD3d 979 [3d Dept 2005]), in order to sustain a third-party cause of action for contribution, “a

. third-party plaintiff is required to show that the third-party defendant owed it a duty of
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reasonable care independent of its contractual obligations, or that a duty was owed to the

| plaintiffs as injured parties and that a breach of that duty contributed to'the alleged injuries"

(S/egel v New Plan Exce/ Realty Trust Inc 84 AD3d at 1703 [mternal Quotatlon marks and

crtatlon omltted])

Vlewlng the aIIegatlons i the complalnt in-a Ilght most favorable to Port Partles Port

Partles has farled to state a cause of actlon for oontrlbutlon ‘The only allegatlon appearing in
the complaint regardmg contrlbutlon states. |

g "lf the Plalntlf'f inthe Bubul Action hereby sustalned
) ‘-damages at the time and place and in the | manner set
forth ih the. Bubul Complalnt which PPL denles andif
- .such.damages were hot Sustained as a TesUlt of Plaintiff
in the Bubuf Action’s, own, neglugence, _then PPL is entitled
td contrlbutlon pursuant to- Ar'tIQlG‘ 14 of th*e CPLR agalnst .
MMPI for: |ts negllgence "

The exact same aIIegatlons are asserted as agalnst Center and these allegatlons fail to

- state a oause of ‘actlon' for“ contrlbutl‘on

Based on the foregomg the portlon of Merchandrse Mart s motlon seeklng to dismiss

| plarntrff’s causes of adtron for oontractual and oommon law mdemnlflcatlon |s granted for failing

" to. state a. cause of actlon and the pomd Qf_plamtlff $: motlon seekung a deClaratlon that

defendants are requwed to: defend and mdemmfy it is denled

However that branch of Merchandlse Mart's motion seeklng to dismiss the cause of
action for breach of contract for failing to obtain general liability insurance naming plaintiff as an
addltronal |n3ured is denied, and that portlon of plarntlffs motlon seeking summaryjudgment on

its flrst cause of actton for a declaratron that Merchandlse Mart falled to name lt as-an addmonal

‘ |nsured is granted.

Merchandise Mart consistently states that it used its best efforts to obtain the mandated

insurance, but it never says that it actually acquired such insurance. The only evidence of

- Merchandise Mart's alleged compliance with this contragtual provision is its inclusion of
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- ‘lt |s further

‘ “as agarnst lt IS denled and it. ls further o

‘_complarnt wnthln 20 days after serwce of a COpy_?of. thls order wuth notlce _‘o il

Certificates of Insurance .as part of its motion papers. However, ”Certificates‘of.-lnsurance are.
not evrdence of the acqulsmon of insurance, but are only: evldence of an entlty 'S mtent to

provide COVErage and, therefore by implication, Merchandlse Mart has admltted its breach in

thls respect (see Moleon v Krelsler Borg Florman General Construct/on Co 304 AD2d 337 [1st

Dept 2003])

' CONCLUSION
Based on, the foregolng |t is hereby
ORDERED that the branch of defendant Merchandrse Mart F’ropertles, Inc ’s motlon

| Ll

seeklng to dlSrmss the causes “Of atttion for common Iaw and contractual defenSe artd

mdemnifiCatlon asserted as agamsti. It‘tS granted and those causes of actlon are‘ dlsntrssed and :

ORDERED that the branch of defendant Merchandlse Mart Propertles Inc S motlon

1

-seekrng to dlsmlss the oause of actlon for breach ef contract and declaratoryjudgment asserted

ORDERED that Merchandlse Mart PrOpertles Ihc |s drreoted to serve an answer to the

and lt |s

| further

ORDERED that defendant The Un Conventlon Center Inc S Cross- motlon to dismiss

the complarnt asserted as agalnst |t is granted and the complalnt is dlsmlssed as agalnst said
| defendant with: costs and dlsbursements to sard defendant as taxed by the Clerk of the Court,

- rand the Clerk |s dlrected to enterjudgment acoordlngly in favor of sald defendant and it is

further

ORDERED that the action is severed and continued as against the remaining

defendant; and it is further,

o ORDERED that the ‘branch of plalntlffs Cross- motlon seekrng sumrnaryludgment as_
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against Merchandise Mart Properties, Inc. on its cause of action for breach of contract is
granted, but is in all other respects denied; and it is further,

ORDERED that the remammg partles are dlreoted to appear for a status conferenoe in

Part 7, 60 Centre Street Room 341on December 14, 2011 at 11 AM.

ThIS oonstltutes the DeC|5|on and Order of the Court

e 300 wr-' ILE

. OCT31201

 Paul Wooten  J.8.C.
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