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90 BROAD O m R ,  LLC, 

P l a i n t i f f ,  

-against- 

FLOMENHAFT & CANNATA, LLP, MICHAEL 
FLOMENHAFT, and JACOBY 6 MEYERS, LLP, 

Defendants .  

SOLOMON, J. : 

Indsx No. 116934/09 

F I L E D  
Nov 10 2011 

NEW YORK 
COUNlY CLERK’S OFFICE 

P l a i n t i f f  90 Broad O m e r ,  LLC (90 Broad) movea to renew 

a pr ior  motion that rssulted in the diamisorl of ita ulairn 

againat defendant Jamby & Meyera, LLP (J&M), a law firm. 90 

Broad a l s o  seeks leave to re-plead w i t h  an amended oomplaint. 

The motion is denied for thr following reasona. 

90 Broad leased off iae spaae to defendant law firm 

Flomesnhaft & Cannatr, LLP ( P & C ) ,  and sue8 for breach of that 

lease. J&M was sued as the  ruacesaor to FtiC’e liability under 

t h e  doctrine of continuation of buainmma or d m  faoto merger 

(Prior Order, dated July 21, 2010, annexed to Notice of Motion, 

E x .  4 ) . ’  

attorneys, J&M ehould be deemed a oon t inua t ion  of F&C’a buainees 

90 Broad alleged that because J&M hired several F & C  

Relevant facts ,  as known at the time, arm s e t  forth in I 

tho Prior Order. 
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and therefore i a  l i a b l e  for payment of rant under F&Cfs leaar. 

The Prior Order granted J&M'a motion to diarniea bmcauer 

90 Broad had failed to allegs,ths eleunente of a do faato m e r g e r .  

When the pr ior  motion was submitted, 90 Broad alrsady had settled 

its claim against F6C and defendant Miohael Flornonhrft 

(Flomenhaft), who guarantaed F&C's obligation. 

In the instant  motion, 90 Brosd claims that  renewal 

under CBLR 2221(e) ahould be granted because it hae obtained naw 

information since t h e  Prior Order issued that  a l l o w  it to 

matabliah i t s  de facto merger alaim against JCM. It further 

contends that  it should be permitted leave to serve an amended 

complaint, although no proposed amended pleading is provided for 

aonsidoration. 

In connsation w i t h  settling the claim against h b ,  

which seems to be related to his resumption of occuganay in 

plaintiff'a building, Flomenhaft provided 90 Broad w i t h  an 

affirmation dsaoribing hi8 rrlationnhip w i t h  J&M (Flomenhaft 

A f f . ,  N o t i c e  of Motion, Ex. 5 ) .  He s t a t e s  a8 follows: Ha joined 

J&M to start ;I new practice group, and although FCC was never 

dissolved, it moved nearly all of its reaords, easa f i les ,  

oornputers and furniture to J&M's off ice .  

Bsnedcns Cannata, beecame a non-equity partner at JCM. 

a statement on FbC'a website t h a t  FbC had movod its practias to 

His partner at F&C, 

He posted 
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J&M. JLM helped F & C  wind up itB buainssa by providing money for 

salaries and the phyaical relocation of F & C ' s  offiar material. 

Flomenhaft was named the director of J&M'a arusolaw trial group, 

in whioh capacity he halpad J&M assess aaae8, and advised on how 

to manage thesm caaaa. 

Flornenhaft's tenure with  JhM did not last long, and he 

l e f t  the firm after just e i g h t  months. He then suad JSM'a 

managing partner, A n d r e w  Finkelstain, E r q . ,  in Suprome Court, 

Orange County, alleging tortious interference and ather c l a i m s .  

I n  connection w i t h  that  l a w s u i t ,  F i n k e l s t e i n ,  who aleo is the 

managing partner of Finkalstein fi Partners,  LLB, CL lsw firm 

affiliated w i t h  J&M, submitted an a f f i d a v i t  that 90 Broad r d i a a  

on as well (Notice of Motion, Ex. 6). The Binkslatsin affidavit, 

dated Auguat  4 ,  2010, states that J&M agreed to employ Blornenhaft 

in March 2009. After relating a varisty of problems w i t h  

Flomenhaft'a employment, Finkalstein s t a t e s  that he \\undmrmtood 

and appreciated t h a t  t h e  de-facto merger of Flommnhaft's practioa 

into J&M required time to devalop before it could bm drfinitivsly 

judged a sucuess or fa i lure"  (Finkelstein A f f . ,  paragraph 8 ) .  90 

Broad cites the latter comment as an admisaion by J&M that  it had 

I da faato merger w i t h  B&C. 

90 Broad also r c s l i e a  on the June 14, 2010 affirmation 

by Jennifer Safier, Esq., an associate of the  l a w  firm F i n r ,  Olin 
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6 Alderman, LLP (Fins Olin) submitted in connoation w i t h  a motion 

for a charging l i e n  made in a personal injury l awsu i t .  Tho 

aaaoaiate s t a t e s  that  "Plaintiff waa i n i t i a l l y  represented by 

[ F & C ] ,  which l a ter  merged w i t h  [J&M}'I  (Aff. of J e n n i f e r  Safior, 

Eaq., Notice of Motion, Ex. 8 ,  paragraph 4 ) .  

90 Broad's motion is denied because, even whrn the 

above matarial is aonaidrrad, it has failed to rebut the  mvidance 

provided in the prior motion. 

The elements of a de facto merger are s i t  f o r t h  in the 

Prior Order, and are n o t  contested here. It s t a t e s :  

The elements of p1 de facto merger inc lude  (1) 
continuity of ownarship; (2) aassation of ordinary 
businaas operationa and the d iBao lut ian  of the Belling 
corporation I S  soon as posaiblr after thr transsat ion;  
(3) the  buyer's asaumption of the liabilitirr 
ordinarily necesaary for the uninterrupted continuation 
of the seller's business; and ( 4 )  continuity of 
management, perBonnel, physioal location, asseta and 
general businaea operation (In re Now York C i t y  
Asbestos Litigation,  15 AD3d 254 ,  256 [lst  Dept, 
2 0 0 5 1 ) .  Continuity of ownership i s  ''a neaescrary 
d e m e n t  of any de facto merger f inding" (Id.), and ia 
found when the partirs to the  transaction "become 
ownera together of what formerly belonged to each" 
(Id.) . 

Prior Order, 2-3. 

It in uncontested that  Floraenhaft was hired by J6M 16 

an associate (see Hearing Transcript, Notiae of Motion, Ex. 7 ,  

4 ) ,  so there ia no cont inu i ty  of ownership. Flomenhuft admits 
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that her, and no t  J&M, retained ownerrrhip of many of FSC's asaots .  

Indmed, aaaording to Finkelatein's Auguat 4 ,  2010 affidavit, 

relied upon by 90 Broad, Flomonhaft took FbC'a furniture and 

other property w i t h  him w h a n  he quit  J&M in D e c e m b e r  2009 

(Finkelstein A f f . ,  paragraph 10). Flomenhmft also maintained 

that he was e n t i t l e d  to legal fees in mattsra he brought to J&M, 

an indication that ,  in hia mind, J&M had not taken poaaeasion of 

the right to ao l l sa t  theaa fees (Herring Transcript, Ex. 7 ) .  By 

h i s  conduot, Flomsnhaft has dmmonstrated that  B&C and J & M  did not 

"become owners together of what formerly belonged to each" (Prior 

Order, 3). 90 Broad's reliance on the  recent decision in Kaur v 

Amsrican T r a n s i t  Ins. Co. ( 8 6  AD3d 455 [lBt Dept 20111) is 

unpersuasive bacauae the facts of that case are significantly 

different from those herein .  

Finally, Ma. Safier,  as an rsBociate of an affiliated 

l a w  firm, is not in a position to make admisaions binding upon 

J&M. New York mdheres to the rule that tho statomants of an 

agent may be received against the principal only if the agent had 

authority to speak on behalf of the principal (see, Prinae ,  

Richardson on Evidence § 8-208, at 515 [Farrall ll* Ed.]). In 

l i g h t  of t h e  foregoing, there is no basis f o r  granting leave to 

amend the complaint. Acaordingly, it hereby is 
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ORDERED that plaintiff's mot ion  to r e n e w  and far leave 

to axnand the complaint is denied. 

D a t e d :  Novomber ' 2011 

ENTER : 

F I L E D  

NEW YORK 
COUNTY CLERKS OFFICE 
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