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P l a i n t i  f f ,  

- a y n - i  ns! . -  Index No. 1.08378/03  

NA FANG MO J!/K/A MONA I'ANG, '1 ' IFPANY 
TNTERNATIONAII TRADE, I N C  - D / B / A  TIFFANY 
ENTER'TAINMEN':' GROUP, I N C  - , TIFFANY H A I R /  
NATL S A L O N ,  . t N C : . ,  WURLD START co . ,  INC., 
ORIENTAL GEM FINL ARTS & CRAFTS, INC. , 
C&G PRIME REALTY, LLC, CkIINA CERAMICS 
IYPOR'I 'S ,  T N C . ,  JACKY LIRNG, 'rHOMAS F U N G ,  
N A I  KNAI: 111, CI-lUN YANG WONG, ClIIJNKO PANG, 
LAi M;XE MAN, JOIIN I)OKS 1 I ihrough 100, and 
COMPANLl7S A t h r o u y h  Z%, hui i 8  ;Lull 

Defendants .  

noves, pursua~t to CPLK 2221.(d), for l e a v e  to r@argue  t he  October 

18, 207.0 motion and c ross -mot ion  to dismiss, filed by c e r t a i n  

defendants, w h i c h  was y r a n t e d  by a decision and order  da ted  Junc: 

IS, 201.1 ( P r t o r  Order, annexed to N o t i c e  o f  Motion,  Ex. P ) .  The 

moti-or, is denied f o r  t h e  .reasor1s below. 

The re.!evant: I ' acLs  a r e  set f o r t h  i n  the Prior  Order-.  

T h i s  case nr;ses I-rom ;I ILleqaLioris of. f r a u d  by the Hank zqainst: 

.I Ls former ::anal Streel: brarich mariayc-ir ,  d e f e n d a n t  Caro l  Jahn Mce 

L ~ T  ( " J t i . m " )  . A c r i ~ i n i i ~ L  c:ornpJ.di.nt was made a g a i - n u t  Lirn, but s h e  

f l e d  bei:ore she was a r r e s t e d .  T h i s  action, commenced in 2 0 0 3 ,  

s e e k s  to r e c o v e r  the money a l . l e g e d l y  misappropriated by 'her. 

Zn response to demands for disclosure by the other 
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d e f e n d a n t s ,  the Bank claimed t h a t  it had documents f i l l i n g  t h i r t y  

bankers  boxes .  T h e  r u l - e v a r ~ c e  of L h i s  material to any d e f e n d a n t ,  

o t h e r  Lhan L i m ,  was noL dj scl .osed. 'The H a n k ' s  s en i -o r  operations 

o f f i c e r  appeared for, depos-i-Lion i.n respor:se to an interim order 

di rec t - i r ig  Lhe Hank to produce  a witness w i t h  p e r s o n a i  knowledge 

c f  !:he rnaLerLa 1. i.n the boxes .  i - I C  was ur:able L O  deserjLbe how ciny 

cf the B a n k ' s  d o c u m e n t s  pertain to ~3 c la im aga i .n s t  the defendani;s 

{Pr-iior Order ,  3 - 4 ) .  

Defendan t s  Zhong Cherig Mo, Xj.ao Ming Mo, OrienLal Gem 

F'inc Arts .5 Crafts, Inc., C & G  Prime R e a l t y  LLC a n d  C h i n a  C e r a m i c s  

imports, Inc. moved to disrrciss t h e  complaint p u r s u a n t  to CPLR 

3 1 2 6  due t c i  [.he I 3 a n k ' s  ta:i 1 . ~ ~ 2  to prov ide  evidence oL' 1 . i a b i l i L y .  

D e f e n d a n t s  F'ranccs Ehg,  R n d e r s  Er?q and MI. k a t a  Japanese Cuisine, 

I n c .  cross-moved f o r  t h e  s a m e  re.1 i e f .  The motions were g r a n t e d .  

'1'r.e Fr:o.r 3 r d e r  sl:rit:cd LkaL " I n  1,he e : i q h t  years t h a t  this case 

has hecn p e n d i n g ,  p l a i  n t i  I.'I has of fernd n o c  a s h r e d  of evidence 

t h a t  any of t h e  moving  de fendan t s  h a s  comm.itted an actionabls 

wrong agair!st+ it" (Prior Order ,  4). 

-- 

\\A motion i-or ret:ryumcnt. ,  addressed to the d i s c r e t i o n  

oi the c o u r t ,  is d e s i g n e d  t o  a f f o r d  a p a r t y  an opportunity to 

e s t a b l l - s h  that  t h e  c o u r t  o v e r l o o k e d  o r  misapprehended t h e  

r e l e v a n t  .€acL:s, or m:i s a p p l  i e d  a n y  c:ant-roll.i .ny p r i n c i p l e  of 1 aw 

[ar,c': . ~. is not t:o sci-vc a s  a veh. ic : l~:  Lo permi t  t h e  unsuccessful. 

p a x L y  to a r g u e  once aqa i .n  t h e  v e r y  cqueskiuns  p r e v i , o u s l y  dec ided  

[ o r !  . . .  ::o p r o v j d e  a p a r r y  fJi-1 opportunity 120 advance arguments 

a j  ; f a r e n t  t r o m  those Lefide t-cd o n  thc  o r i y i n a l  a p p l i c s t i o n "  ( F o 1 e . y  
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v Roche, 68  AD2d 558,  567-568 [ l s t  Dep 1 9 7 9 1 ) .  

T h e  Bank r epea t s  its c o n t e n t i o n  t h a t  it discharged i t s  

obiiqatiuns to i r i E o s m  deIendanLs  of t h e  bases f o r  its 'raud 

claims a g a i n s t  tk ie rn  by m a k j n g  t:hc t h i r t y  b a n k e r s  boxes  available 

f o r  inspccl . . ion,  even as i k  r e f u s e s  to s p e c i f y  how a n y  t i o c u m e n t s  

rc2.l.at-e t o  ,I;h:i s .Iawsu i t .  'r'h i s  c:ontent::l.un ignores the  fact that: I 

i s s u e d  a n  order  d i r ec t . i ng  th i i t  Lhe B a n k  p roduce  a w i t n e s s  w i t h  

Krowledqe of the documents; [ .his  direction w a s  made specifically 

to addscss d e f e n d a n t s '  c o n c e r n  t h a t  copy:-ng and reviewing thirty 

boxes  of rnatcirial. is undu1.y burdensame in light of the Sank's 

inability, after years  of litigation, to articulate how any  

fE.EIt€?K.ia!. t h e r c j . n  is r e l e v a n t  to i t s  c.Ld:i.ms against these  

dcEcndanr s  (Second 1nl:cr:i.m Orde r  a n d  ' I ' ranscxipt- ,  d a t e d  N a r c h  2 8 ,  

201.1, Aff. of: Pei P e i  Cheny, K s q . ,  li;xhibi:s A and € 3 ) .  

T h e  Bank n o w  re:l.ics u p o n  documents n o t  submi t ted  a s  

p a c t  c l -  !--hc F1ri.o.r moti.on arid c r o s s - m o t  i n n :  t-his is p a t e n t l y  

improper or1 3 moL.i.on LCI r e a r g u e  (CL)LII 2 2 2 1  [ d ]  [ 2 1 ) .  T h e  Bank 

refers LO documents showing L h a t  k ' r ancus  Eng  pleaded g u i i t y  to a 

c x u r ~ i n a l  o f f ' ense  i n  the United S t a t e s  District  C o u r t ;  the 

i n s u f f i c i e n c y  in the B a n k ' s  a rgument  t h a t  :?er p l e a  amounts t o  an 

a a m i s s i o r .  ut c i v i l  culpiibi'1:i i:y in t h i s  a c t i o n  was discussed in 

the A u g u s t  13, 2009 dcci.si.t>n and order d e n y i n g  Lhe B a n k ' s  motion 

f o z  s u r n m ~ ~ y  -judymcnl: :a.Ffirrncd, -75 AE3d 4 7 5  [l'.. Dept 201C']). 

The 13an k' s at to rncy  cor!t.c!nds I in h i . s  rrtemorandum of law,  

Lhat t h e r e  i s  ev idence  of d e f e n d a n t s '  liability ( L h a t  evidence 

was no:.abI.y absen t  i . ~  Lhe p r i o r  rnot-jor!) . '['le Dank's a t t o r n e y  
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prev ious  Ly hi is e x p r e s s e d  a n  opinion abn.1~- ttle sufficiency of its 

ev idence ,  but: that was not at i s s u e .  The Bank was required to 

" p u t  u p  or s h u t  up" ( T r a n s c r i p t ,  Cheng A f f . ,  Ex. B, 11) with a 

.tr:owl.udyenbl.(: witness. l . t  d i d  not, and t h e  Bank does not 

a r t  I c:; 1 a t - u  how the court. r n i  s;~pprchcnclccl O L  o v e r l o o k e d  arly 

s c i e v a n t  L a c L  or l e g a l  princrple i n  the Pr-Lor O r d e r .  

respect to a.Ll s c m a i n i n q  pa r -L ies .  

indj 'cat i  n q  that t h ( 2  m a - t t e r  was " i . nac t ivc ' - '  as to a.1.1 defendants 

but  t h o s e  were c l i s m i s s c d  iron t h e  case in t h e  Prior Order.  In 

o t h e r  words, n o t h i r l g  remains t o  be litigated in this a c t i o n .  

Accoxdingly ,  it hereby  i s  

A sl;al:us r e p o r t  was  Ciled 
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