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The followlng papers, numbered I to , were read on thlr motion tolfor 

Notice of MoBonlOrder to Show Cause - Affldavlts - Exhlblts I Yob). 
Answerlng Affldavltr - Exhibits I W s ) .  

Replying Affldavlts I No(@. 

Upon the foregolng paperg, it is ordered that th isau#bwb 
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I. CHECK ONE: ..................................................................... 
2. CHECK AS APPROPRIATE: ........................... MOTION IS: [7 GRANTED 

3. CHECK IF APPROPRIATE: ................................................ 0 S E l l L E  ORDER 

DO NOT POST 0 FIDUCIARY APPOINTMENT u REFERENCE 

0 CASE DISPOSED sAL'w NQN-FINAL DlSPQSlTlQN 

0 DENIED n GRANTED IN PART 0 OTHER 

SUBMIT ORDER 
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Index No.: 400 104/20 1 I 
t’ctitioner, 

Submission Llate: 07/20/20 1 1 
- against- 

?’HE CI‘I’Y OF NEW YORK & IUYMONI) KELI,Y, 
as Police Clomniissioner of NYPD, 

DECISION AND ORDER 

Papers considci-ed in  I-cviow of h i s  petitioii: 
Verificd Petition. . . . . . . . . . . . . . . . . .  I 
Affidavit o r  Sctrak Agoninn . . . . . . .  2 
Vel-ilicd Answer . . . . . . . . . . . . . . . . .  3 
Kcspotidciit’s Mein. of1,aw. , . . , . . 4 
I-’ctitionci-’s Reply Aff. . . . . . . . . . . .  .S 

[ION. SA1,IANN SC‘ARPIJLLA, 3 . :  

In this Article 78 proceeding, petitioiicr Setrak Agonim (“Agonian”) cliallenges 

thc August 1 1 , 2009 dctcrmination of rcspondeiils ‘l’he City of New Yorlc and Raymond 

Kelly, as Policc Comniissioi~cr o r  N Y  PD (collectively “City respondcnls”) rcvolcirig 

Agoiiian’s carry business pistol liccnce. Agonian hcld a carry business pistol. license in 

coni unclion with his employmcnt as owncrlpresidcnl of Tntcriiational Crcativc Metal, an 

architcct[ir-al ornamenlal Librication tiusincss. 
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Agonian first obtaincd a pistol liccrisc i I i  I98 I .  On November 24, 2007, Agoiiian 

callcd tlic police after lie spottcd trospasscrs in the lot behind his property. Although the 

pol ice arrived and arrestcd tlic trespasscrs, Agorlia~i was also arrestcd and chargcd with 

C’riniinal Possession of a Weapon in the Second rlegrce (Penal I AW $ 265.03( 03)), 

Menacing in the Second Degree: (Pcnal Law $ 120. I4(0 1 )), Obstruction uf Crovcrritnenl 

Administration (Pcnal Law 9 195.05), Kcsistitig Arrest (I)cnal Law 

Licensc Violalion: Carrying it Coiicealed Weapon (PcII:~ J A W  5 400.00(02)). 

205.30), and 

According to the Arrest Keport, Agonian tlireatcriccl to shool and kill the two 

perpetrators who were being arrcsted lbr trespassing 011 Agonian’s properly. The report 

staled that Agoniaii reached into his waistband, grabbed :I loaded ,313 caliber pistol m d  

;attempted to pull it out whilc tlic police officers werc escorting thc: trespassers from the 

scciie. l’lic report alscj stated that Agonian rcsjstcd being liandcuf‘fed while the o i k c r s  

wcre arresting him. ‘l’hc officers confiscated Agonian’s handguii after tJic arrest. 

‘I’he 108“’ Precinct no t i f id  the New York C’ity Police Department Liccnsc Division 

(the “License Division”) about the Noveni bcr 24, 2007 iiicidcnt through an arrest 

nolitkation datcd November 25,  2007. Agoiiian did not notify the I,icense Divisioii of 

the arrest or the confiscation of his firearm. By a Suspeiision Notice dated Dccember 3, 

2007, llic License Division infortiicd Agoiiinn that his pistol license was suspended 

pcnding an invcstigatioii of the arrcst, ’ 

’ Pursuant to ‘l’itlc 38 oftlic Rulcs ofthc City o1’New York (“RCNY”) cz licensed 
handguii owiier is prohibited from drawing, exposing or displayitig the hatidguns 
unnecessarily. 3 8 ICCNY tj 5-22, Further, pistol licensees must immcdiatuly repoi-l 
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011 .lanuary 16, 2008, the crimirial charge, against Agoniari were djourned for six 

months in contcinplation of dismissal. ‘The C‘ourt later dismissed and scaled the matter. 

As n coriditioii of Agonian’s plea agrecmcnt, the C‘ourt prevented him from applying for a 

pistol liccnsc for one year. 

After reviewing the circiiiiistmces surrounding the November 24, 2007 incidcnl, 

thc J,icenst: Division revokcd Agoiiian’s carry busit~css pistol license hy Amended Notice 

of lletcr~nin;itio~i dated Decenibet- 2, 2008. Rgoiiiari demanded, and was aflimied, a 

licaring pursuant to 38 KC‘NY $ 5  15-22 ct .cc’y. lo clialleiigc tlic revocation of his pistol 

license. 

At the administrative hearing, Tnvestigalor Brcwster (“Brcwster”), Police OI’licer 

Koliard (“l(_ohard”), Sergcaiil H w k c  (“Burke”) and Poljcc Officer Matthes (“Matthcs”) 

testificd. All four slated that Agonian was in tlic process of reaching for his firearin wlicil 

thcy arrested him. They also tcstiiied that Agonian rcsisted arrest. 

111 his testimony, Agoriian dcnicd that hc attempted to pull out his firearm or resist 

arrest. He tcstiticd that wlicn the olliccrs were escorting the two trespassers off the 

prcmiscs, thc trespassers tlircatcned Agonian, mid he rcsponded that he would defend 

himself and his family. Agonian admitted that he knew hc wits requircd to notify Ihe 

L,iceiicc Division of the incident I 

arrests to the Liccnse Division. 38 RCNY $ 5-22. ‘The 1,iucnsc Division has the authority 
to revoke a liccnsc a fc r  any ‘fitle 38 violatiun. 38 RCNY 8 5-2 1 .  
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Private Investigator John Bruno (“Hruno”) also testificd [or Agoniali. Bruno stated 

lliat he interviewed an cycwitiiess to the incident, Dheridup C‘hadotsng (“Chadotsng”). 

According to Hriiiio, (J‘hadotsng told him that Agonian did no1 rcsist arrest. Kenneth 

Podziba (“Podziba”) m d  Jcsscpli M. Downs (“J)owns”) testificd as character witncsscs for 

hgonian. 

Chi A i t g ~ t  I O ,  2009, hcsring oiljccr Margaret Shields (“Shields”) issued ii licaring 

report upholding thc rcvocaljon of Agonian’s pistol license. I n  hcr rcport, Shields staled 

that slic fmrnd thc policc officers' testimony concerning the incident to be consistcnt i d  

iiiorc crcdible than that oi‘ Agonian. Based upon the uncoiitrndicled testimony, licr 

crcdibilily dcturminations in connection with the conflicting tesliiiioriy, arid thc 

docuiiieiils sLibiiiittcd at the hearing, Shields h u n d  that: Agoriian was attempting to 

~neiiacc the trespassers on Noveinbcr 24, 2007 whilc in lhe prcseiice of four armed police 

ofticers; hponjan was in no personal danger at tlic time; Agoiiiaii knew [hat hc was 

supposed to, but hilcd prcsniptly lo iiotity tlic Liceiisc Division of his arrest and the 

confkcitioii or his fircai-in; arid that Agonian provided fr-ilsc mid iiiislcading testimony at 

the administrative licaring. Shields also foirnd “that thc rciison the testimony of 

[Cfiadotsiigj w;is not provided ;it Iicaring [was] that i t  would not Iiwc corroborated tlic 

licensee’s aCcouiit.” 

l’hoirgh Shields found Podziba and Downs to be crcdiblc: character wiliicsscs, slit: 

stated tlinl “lilt is no1 thc liccnscc’s character so mirch as his judgment that is :it issuc.” In 

a hotnote to Ihc report, Shields gave as im example of Agonian’s flawcd Judgment an of[- 
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the record incident whcre Agoiiian allegcdly approached the ofliccrs outsidc the hearing 

room and asked one ol thein about his newborn baby. l’hough Agoriian stated that he was 

atteiiipling to Ix frieiidly, the officer interpreted this question as :I subtle threat. 

Based upon her  actual findiiigs, Shiclds conclirdcd thiit Agonian had displayed 

“a11 appalling lack oC,judgment” 011 Noveiiibcr 24, 2007, iind that ‘‘[n]o jirstifioation exists 

for the liceiisec’s actions taken in tlic prcscncc of li,ur :inned police of‘iiccrs.” Shields 

tlicii held Ilia1 Agonian “ l x k s  the csscntial te~iiperamcnl to possess a permit to carry 

firearms,” and recommcndcd rcvocalion of‘ Agonian’s carry busincss pistol liccnxc. On 

A L I ~ L ~ S ~  I 1, 2009, Thoiiias M. Prasso, thc I ,iceme Llivisiori’s Director, adopted Shiclcls’s 

r~comnicnda~ioi~,  ;ind tlic pistol license revocation became f’inal. 

Agonian then commenced this Article 78 procecdiiig requesting that the Court 

annul the License Division’s dcterriiiiiation. He argues that the detorinination was made 

in violalion 01’ lawfiil pmctfdurc, was :il‘fccted hy errors of law, was arbitrary and 

capricious and was an abuse of discretion. Agonian rnairitaiIis that there was insufl’icient 

evidcncc that Agoiiian violatcd [he rules and regulatioiis by not notifying the Licensing 

Division ofthe arrest. Agoniaii also argues that there was insufficient cvidencc to support 

the clcteriiiiiiatioii fhat lie lacked tlic: tcmpcraiiient to own a firearm. Ile liii-tli~r argues 

thai it was unrcasonable tilr the License Divisiori to revokc his license pcrinanently and 

that tlic temporary suspension was sufficicnt piiriishiiient, 

In  their verified answer, the City I-eSpCmCkJltS arguc that the C‘UUII is required by 

law to traiiskr this pi-occding to the Appcllale Divisjoii for review oi‘ whether tlicrc WBS 
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sub s t  anti a 1 ev i deiice 1 o si tpp urt t lie 1, ice 11s c D i v i s i n 11 ’ s det enii i iiii t i on . ‘I’h ey 111 ai 11 t ai n that, 

in any event, thc City respondents’ determination w a s  raiiorial, rcasonablc and supported 

by substantia I ev idei ice. 

Discuss ion 

Courts will uphold an adiiiinislrntivc hearing determination if thc dccisiori was 

supported by substantial evidcnce. ,SLY> CPLK $ 7803(4); C h w h  0. v. C‘oiw/anlinc, 85 

N.Y.2d 571, 575 (1995). Where an Arliclc 78 petilioner challengcs the sufflciciicy of 

cviderice at an  administrative hcaring, the Siiprcinc Coiirt must lraiisfcr the proceeding to 

the Appcllatc Ilivisioii. CPLK $ 7804(g); A ~ C L S O H  v. /&p ’t cy Bldgc., 307 A.D.2d 94, 98 

(1” De@. 2003). l’hc C‘owt i m y ,  howevcr, decide any ollicr issues which woulcl 

terminate the proceeding. A /  Tivi I,atwfill v N .  Y. S‘tatP Dcp ’ f  of Envtl. Cbirservcrtion, 08 

N.Y.2d 758,  700 (2002). 

hgoniaii coricedcs that he is c;halleriges the sul‘tliciency of cvidence at the License 

Jlivision hearing, but lie argues that tlic determination wiis also predicatcd 011 an crrnr of 

law. Spccifically, A p n i a n  l’irsl argues h i t  Shields iinpcr~iiissibly rclied 011 Agoniaii’s 

of[ the record interaction with the tcslitjing ol‘ficers in riiakirig her dcieniiination, and. 

thuq, the Court should annul hcr decision inslcacl of transferring the prucecding to the 

Appellate Division. 

“[I It is riot proper [or an administralive ;igericy to base ;-1 decision of an 

adjudicatory nalurc, wlicre there is a riglit to a hearing, upon evidence or jiihrInntioii 

outside (he record.” ,Sirnp.wii v. Wolansltv, 38 N.Y .2d 39 1 ,  396 (1‘375). Ncvcrtlicless, 
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where thcre is substantial evidence j i i  tlic record to support thc decision, coilsideration of 

cvidcncc outsidc the record will not necessarily annul the dccision. ,%c 49‘h SI. M‘yml. 

C’o v Ncw York C’ily Tuxi & Lirnou,vitw C’onzm ’17, 277 A.D.2d 103, 106 ( I  st I k p t .  2000). 

Here, and a b  plainly shown in licr report, Shields relied primarily on thc witness 

tcstiiiioiiy that slie found crcdihle and thc exhibits submitted at the hearing in niaking her 

determination. Indeed, thc only n~cntion of Agonian’s interaction with the policc ol‘ficers 

was in a single foolnote to the report. Hccausc Shields relied priiiiarily on lhe Icstilnony 

and cxhihits subiiiittcd at the adiniiiistrative hearing, Shields brief reference in a fbolnote 

to an off thc record discussion docs not amoml to an error of‘ law suffkicnt to require 

vaca t LI r of‘ the Li ccn se Division ’ s dct er mi riati on. 

Agoninn also argucs that i t  was an error of law for Shiclds to infer that hgoniun 

did not produce Chadotsng iis ii witiicss because C‘hadotsng would havc providcd 

unfivorable tcstimony. niit i111 administrative hearing ol’ficel- may draw an ndvcrsc 

inference from a party’s failure l o  call a witness wlierc that party would siipport lhal 

party’s casc and the party has access to tlic witness. L5’w C’iccnnc v Wrzfcr/io/zf C’orn. of 

New Yorkllm-hor, 52 N.Y.2d 913, 915 (1981); Jrsrvetf v. Mdqur i ,  h7 A.D.2d 39h, 407 

( I ’‘ Lkpt. 1979). I’Iim, Shields did not err in drawing this conclusion. 

I;iii-lhcr, the decision to t-woke Agonian’s liccnsc wiis not dispmporlionate to the 

violation. C‘owts mny set aside ail diiiiiiis~rativc agency detcnninatiori “only if 11ie 

iiieasure of puiiislimcnt or discipline imposed is so disproportionatc to the oi‘f‘cnse, in the 

light of all tlic circumstaiices, as to be shocking to one’s S C I I S ~  of fairness.” Prll v. herd 
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ofEclLrcafiori, 34 N.Y.2d 222, 233 (1 974). Given the State’s substaritjal jntercst in 

ensuring the public’s saf‘ety froni iiidividirals lacking thc necessary judgmeiit and 

lcmperameril to ow11 firearms, Lipton v. Weird, 1 16 A.D.2cl 474, 477 ( I  ’‘ Lkpt. 108h), thc 

punishment the I kel isc  Division irnposccl docs not shock this Court’s scnse of fiiinicss. 

As this Court holds thal the License Division’s dctenninatioii to revoke Agoiiian’s 

pistol license was riot arfected by an errur o t  law, the appropriate procedure is to transler 

this procecding tu the Appcllatc Division for n clcteriiiinatioti as to whether the License 

Division’s detcnninalioii is supportcd by substantial cvidcrice. Sw Muson, 307 A.JI.2d at 

98. 

In iiccordaiict: with the I‘oregoing, i t  is hereby 

OICDEKEL) and ADJ ILJDGIITI hiit the petition ol‘ Sctrak Agonian to vacate the 

dcterrninatioii ol’respondcrits The C‘ily of New Yorlc and Kayinond Kelly, as Police 

C:ommissioncr of‘ N Y  PD to rcvolcc his pistol liconsc is dcriied and dismissed with rcspcct 

to tlic issue of whcther thc dctcrmiiiation was aff‘ectcd by an error of law, and transferred 

to tlic Appdlntc: Ilivision lor  :i deienninntion of whetlicr respondents’ dclcriiiin a t’ 1017 WBS 

suppoited by substantial evidence. 

‘This constitules the dccision, order and judgiiient of the Court. 

I h t e d :  New York, New Yoi-k 
November 14, 20 1 I 
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