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PI ainti ff, 

- against- 
Index No.: 105837/2004 
Submission Date: 06/29/1 I 

JJF ASSOCTATES, LLC, 

Defendants. 
X __“____l_”r_____l__-_-----r---------------------------------”-- 

For Plaintiff: For Dcfendants: 
Wayne Greenwald, P.C. 
475 Park Avenue South, 26“’ Floor 
Ncw York, NY IO0 1 G 

Murphy & O’Connell 
40 Wall Street 
Ncw York, NY 10005 

Papers conhidered in rcview of this molion for summary judgment, 

Notice of Motion . . . . . . . . . . . .  1 

Affimialion in Opposition 
to Motion. . . . . . . . . . . . . . . . . .  .3 
Mcm of Law in Opposition 
to Moiiori . . . . . . . . . . . . . . . . . .  .4 
Reply Mein in Support 
of Motion. . . . . . . . . . . . . . . . . .  .5 
Affidavit in Reply to Answer. . . .  6 

Aflidavit Opposing Motion. . . . .  .2 

I-ION. SALIANN SCARPUI,LA, J.: 

In this action to rccover real estate broker’s fees, defendant JJF Associates, LLC 

(“JJI-”’) moves for suminary judgment dismissing the complaint. In 1998, JJF was 

seeking a new tcnant [or a comincrcial storefront space it owned at 948-950 Second 

Avenue (the “Second Avenuc preiniscs”). On or about April 9, 1999, JJF entered into a 

letter agreement with plaintiff’ Edward Reilly (“Rcilly”) for KeiIly to procure Martell ’S 

Restaurant (“Martell’s”) as a tenant for the Sccond Avenue premises. 
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The lettcr agreement’ reference line status: 

Lcase Agrccment (the “Txase”) between JJF Associates (“Owner”) and Martell’s 
Rcstaurant (“Tenant”) with respect to premises on ground floor and basement at 
948-950 Sccond Avenuc, New York, NY (the “premises”). 

At the time the parties executed the letter agreement, Martell’s was a restaurant operating 

at 83rd Street and Second Avenue in Manhattan. Jon McNamee, an allegedly successful 

Manhattan restauranteur, was one or  the owners of Martell’s. 

Tn the letter agreement, Rcilly reprcsented that he was the sole brokcr, other than 

plaintiff Ricliard Marcus (“Marcus”), involved in obtuining Martell’s as a tcnant. 

Attached to the end ol the lctter was a detailed listing of the broker’s commission rates 

fur every year of thc proposed lease. 

Though Marcus was not a party to the letter agreemcnt, he testified at his 

deposition that he entercd into a separate oral agreement with JJF to secure a tenant for 

the Sccond Avcnue premises. Hc also testified that he sent JJF a bill for his services and 

that JJF iievcr contested it. Furthcr, Reilly avcrs that Marcus introduced Reilly to .IF. 

In April 2009, JJF’s attorney, Ed Martin (“Martin”), drafted a lensc for the Sccond 

Aveiiuc premiscs. In the lcase, Martin listed the tcnant as “73 JJF Coy.’’ According to 

J JF’s general manager, Patrick Murphy (‘LMurphy”), Jon McNamce and two other 

Martcll’s employees had formed 73 JJF Corp. Aftcr Martin sent the leasc draft to 

Martell’s attorney, Terrence Vlynn (“Flynn”), for review, Flynn requested that Martin 

changc the lessce’s name froin “73 JJF Corp.” to “948 JJF Corp.” Murphy claims that he 
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had been informed, by an unnamed source, that Jon McNainee would not be involved in 

948 JJ1’ Cot-p. 

According to Murphy, JJF subsequently infbrmed Reilly that a higher security 

deposit would be required from 948 JJT Corp. because “of the substaiitial change in the 

quality of the proposed tenant . . .” Murphy allcges that he also informed JJF that a new 

fee arrangement was necessary, but that Reilly relused to accept thc proposed new fee. 

On June 1, 1999, JJF and 948 JJ‘I’ Corp. signed a lease agreement for the Second 

Avenue premises. Paragraph SXA of the lcasc stated: 

Tenant shall use and occupy the Demised Premises as and for the operation o f a  
rcstaurant and bar of thc same character as the Martell’s rcstaurant at 83‘d Street 
and Third Avcnue in Manhattan and for no other purpose. 

Paragraph 51 orthe lease stated that Iieilly and Marcus were the exclusive brokers for thc 

lease. The day after the parties sigiicd the lease, 948 JJ‘T Corp. was incorporated. 

In 1999, JJF submitted banlcruptcy schedules listing Martell’s Restaurant as a 

tenant at the Second Avcnue premises. According io plaintilfs, there was a Martell’s sign 

in front of thc premises. Defendarits do not contest this assertion. 

In April 2004, Kcilly and Marcus coiuinenccd this action alleging that JJT; owed 

them commissions becausc they fully performed under the April 9, 1999 letter agreement. 

Reilly and Marcus also allegc an account stated claim bccause they sent stateiiicnt and 

commission hills to JJF, to which JJF did not object. Lastly, Keilly and Marcus allege a 

claim for un-just cni-ichment. 
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J JF now inoves for sumnary judgment dismissing the complaint, arguing that 

Reilly and Marcus are not cntitled to any commission because they fdilcd to procurc 

Martell's as a tenant and thus, did not l'ulfill the tcrms ofthe April 9, 1999 letler 

agrceincnt. JJI; further argues that tlic account state,d claim fails because JJF and 

plaintiffs did not lime a prior course of dealing. Finally, JJI; argues that the court should 

dismiss plaintiffs' un.just enrichmcnt claim because plaintiffs have not alleged that JJF 

took any property or thing of value from either Rcilly or Marcus.' 

Tn opposition, Reilly and Marcus argue that Martell's Kcstaurant was in fact the 

Second Avenue Premises tenant. They further argue that a prior course of dealing is not 

necessary lor the account stated claim. Plaintiffs also maintain that JJF has not shown, as 

a matter of law, that it did not receive a statement of account or that JJF objectcd to a 

statement it received. Finally, Reilly and Marcus arguc that triable issues of fact remain 

on thc un-just enrichment claim because both Kcilly and Marcus testified that they 

confcrred a benciit on JJF by finding a tcnant aiid that they have not been compensated 

for this service. 

Disc 11 s s io n 

A iiiovant seeking suiiirnary judgincnt must make a primuLfucie showing of 

cntitleiiient to judgment as a matter of law, offering sufficient evidencc to eliminate any 

- _ _  - .- - 
In June 2009, Justice Lchner granted Reilly surmnaryjudginent on the brcach of 

contract claim. However, Justice Lehiier later granted JJF's inotion to reargue and 
ultiiiialely denied Reilly summary judgment. 
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inaterial issues of fact. Winegrud v. New York Univ. Med, Ctr , 64 N.Y .2d 85 1, 853 

(1 985). Oncc a showing has been made, the burden shirts to thc opposing party who must 

then demonstrate thc existence ofa  triable issue of f x l .  Alvarez v, ProsFect Hosp., 68 

N.Y.2d 320,324 (1986); Zuckermun v. City of New York, 49 N.Y.2d 557 (1980). 

Here, J J P  has failcd to inalce out aprirnnjucie showing of entitlement to judgmeiit 

dismissing the complaint as a matter of law. JJF argues that plaintiffis are not entitled to 

coinmissions because they did not secure Martell’s as a tenant for the Second Avenue 

premises. IIowevcr, Reilly and Marcus have subinittcd documents showing that JJF listed 

Martell’s ns its tenant in it bankruptcy filings. Further, JJF docs not dispute that therc was 

a Martell’s sign iii front of the Second Avenuc premises. ‘I‘hough 948 JJF Corp.’s name, 

not Martell’s, was on the lease, neither party has subiiiittcd sufficient evidence to show 

whether Martcll’s Restaurant operated under the 948 JJF Corp. name. See Masullo v. 

1199 Huus. Corp., 63 A.D.3d 430, 432 (1”Dept. 2009). These conflicting submissioiis 

give risc to issues offact as to whether Reilly and Marcus perfomcd uiidcr the letter 

agreement. 

Moreover, JJh’ has not made a primrr*fucie showing that Reilly and Marcus failcd 

to secure McNainee’s irivolveiiient in thc tenant at the Second Avenue premises, or that 

McNainec’s involvement was even required under the Ictter The letter 

-~ -_ 
Murphy testified at his deposition that he had iicver met Marlell’s owner, 

McNaiiiee, or even knew who he was. On this motion, however, Murphy now affirms 
that he wanted Martell’s as a tcnant because it was n succcssful restaurant and because 
McNamce L L ~ a s  well known in thc trade as a coininercjally successful restaurant 
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agreement does not state that McNamee’s involvement in the tenant leasing the Second 

Avenue premiscs was neccssary. Further, J J P  did not submit any records showing 948 

JJF Corp . ’~  ownership structurc. The only evidence relating to 948 JJF Corl-1.’~ 

ownership structurc was Murphy’s unsupported stateiiicnt that hc had been informed that 

McNamec would not be involvcd as an owner or operator of948 JJF Corp. ‘This 

unsupported assertion is insufhient to show that McNamee was not involved in the 

tenant leasing the Second Avcnue premises. See Suppinh v Kulish, 76 A.D.3d 829, 832- 

33( lht Dept. 2010) (inadmissible hearsay is insufficient to make aprimaLfucie showing of 

entitleincnt to surmnary judgment). 

JJF also argues that plaintiffs have provided n o  evidence indicaling that either of 

thciii had any part in procuring 948 JJF Corp. as a tenant. ‘This argirinent is meritless. 

Reilly slated in his affidavit that with Marcus’ help he procured 948 JJF Cow. as a tenant. 

lieilly’s uncontradicted, sworn statement is sufficient to make out aprimn,fucic case. 

As to Marcus claim to a Commission, though Marcus did not sign the Ictter 

agreement, tlic letter agreeniciit and least: executed by JJF referred to Marcus’s 

involvement in the lease. Further, Marcus testiiled at his deposition that he entered into 

an oral agreemcnt with JJF to procure a tcnanl for the 948-950 Second Avenue premises. 

Though JJF may deny this assertion, this is an issue of fact that a jury must decide. See 

Masullo. 63 A.D.3d at 432. 

- __ .- ~ 

opera t or. ” 
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Nor is JJF entitled to summary judgnicnt dismissing thc account stated claim. JJF 

does not deny that it reccived invoices from Reilly, nor does it show, as a matter of law, 

that it contestcd these invoices within a reasonablc amount of time. See Buy Ridge 

Lumber Co. v. Summit Renovution Corp., 271 A.D.2d 559, 560 (2d Dcpt. 2000).3 

Finally, thc Court will not dismiss plaintiffs’ unjust eiirichment cause of action. 

To maintain an un-just enrichment cause of action, “a plaintiff must allege that it conferred 

a benefit upon the defcndamt, and that thc defendant will obtain such benefit without 

adequately compensating plaintiff therefor.” Naknrnura v. Fuji, 253 A.D.2d 387, 390 (1 

Dept. 1998). Plaintifi’s allcge thcy provided a tenant for JJF at JJF’s request, and that JJF 

did not compensate them for this service. JJF does not dcny that plaintii‘fs procured the 

tcnant, and that thcy havc beneiitted froin the leasc JJF entered into with tlic tenant. Thus 

p I ain t i ffs ’ iinj us t en r i chn en t c I ai in is vi ab 1 e. 

In accordance with the foregoing, it is liereby 

.- .- __ -. 

JJF argues that therc is 110 account stated bccause JJF and plaintiffs did not have 
a prior coursc of dealing. Where, as here, thc parties executed a writtcn agreement setting 
fort11 the agrcernent to inakc paymciit [or services, a prior course of dealing is 
unnecessary to create an account statcd. See, e.g., Buy Ridge Lumber Cn., 271 A.D.2d at 
560. 
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ORDERED that dcfendant JJF Associates, LLC’s motion for sumnary judgment is 

dcnied, and the partics shall procced to trial. This constitutes the decision and order of 

the Court. 

Dated: New York, New York 
Novembef 1 , 2 0  1 1 

E N ‘I’ E R: 
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