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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK: I A S  PART 55 

X ___________________________________I___I- 

In The Matter of the Application of 
ARLANDO RIVERA, 

Petitioner , 

-against- 

THE CITY OF NEW YORK HOUSING 
PRESERVATION AND DEVELOPMENT and 
GOUVERNEUR GARDENS HOUSING CORPORATION, 

Respondents. 

Jane S.  Solomon, J.: 

P e t i t i o n e r  s e e k s  to set aside t h e  

Index No. 107642/11 

J E C J S T O N .  ORDER and 
J U D G M E N T  

F I L E D  
NOV 23 2011 

NEW YORK 

respondents Gouverneur Gardens Housing Corp. and New York C i t y  

Department of Housing Preservation and Development (HPD) that 

re jected his application f o r  residency in a Mitclhell-Lama 

apartment  complex. The petition also s e e k s  an  order directing 

t h a t  respondents accept an  application in the name of 

petitioner's t w e n t y - t h r e e  year  o ld  son ,  Ra5ael Rivera ( R a f e a l ) ,  

and p u t  the son on a list f o r  an apartment a t  Gquverneur Gardens. 

The application process is adminis tered b y  HPB, sub jec t  

to rules governing HPD w i t h  respect to M i t c h e l l - L a m a  housing ( s e e  

Chapter 3, Title 28 of t h e  R u l e s  of the C i t y  of New York), The 

process involves H P D ' s  receipt of applications, which then e i t h e r  

are numbered upon rece ip t ,  or are  s u b j e c t e d  to a l o t t e r y  to 

determine the order  in which apartments are of fe red  ( 2 8  RCNY 5 3- 

02 [ h l  [31)  . 
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Petitioner filed a n  application f o r  an  apartment in 

Gouverneur Gardens i n  2003,  listing himself and then-sixteen year  

old Rafae l  as proposed occupants. The applicatim wa5 assigned a 

number in September 9, 2 0 0 3  (Petition, Ex. 3 ) .  At t h e  time, 

petitioner and his son lived in an  apartment in Masaryk Tower, 

another Mitchell-Lama building, w i t h  petitiDner's wife. For the 

years 2 0 0 4  through 2011, p e t i t i o n e r  and his w i f e  submitted to H P D  

household income affidavits showing they and Rarael w e r e  

residents of the Masaryk Tower apartment. 

In F e b r u a r y  2011, petitioner was of fe red  an  apartment 

in Governeur Gardens.  He asked to t r a n s f e r  t h e  application to 

Rafael,  now 2 3  yea r  yea r s  o l d .  The t r a n s f e r  request was rejected 

on t h e  grounds that Rafael,  based on his tEnde r  age, did not 

qualify as an applicant in when it was submitted in 2003 .  When 

p e t i t i o n e r  was o f f e r e d  the opportunity to file an application in 

his own name, he filed one which HPD re jected because he already 

lived in a Mitchell-Lama apartment, as evidenced by the household 

income affidavits he and his wife f i l e d .  

Petitioner contends t h a t  HPD's r e f u s a l  to t r a n s f e r  t h e  

application to Rafael  was i r r a t i o n a l ,  a r b i t r a r y  land capricious 

because Rafae l  is now old enough to qualify as an  applicant. He 

further contends that HPD's r e j e c t i o n  of h i s  resubmitted 

application was irrational because, although he res ided  in the 
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Masaryk Tower apar tment ,  he and h i s  wife weze estranged, and h e  

hoped to f i n d  a new place  to live. 

HPD persuasively argues t h a t  its determinations were 

rational, and not s u b j e c t  to reversal u n d e r  CPLR A r t i c l e  7 8 .  

HPD's interpretation of t h e  rules g o v e r n i n g  Mitchell-Lama 

applications reasonably requires that the a p p l i c a n t  be qualified 

when the application is made, and that interpretation is entitled 

to judicial deference (Ga ines  v DHCR, 90 N Y Z B  344 [1397]). 

T i t l e  2 8  RCNY §3-02(h )  ( 8 )  [I] provides  that a11 

eligibility requirements f o r  age, residency and family 

composition must be met by the cut-off date for the lottery. 

Respondents provide no evidence that there was a lottery, r a the r  

than an assignment of an application number as also permitted by 

2 8  RCNY 5 3 - 0 2 ( h ) ( 3 ) ,  b u t  HPD does not cite a corbllary rule for 

non-lottery applications. Nevertheless, its application of the 

rule here is sensible because it serves to limit applications t o  

legitimate potential residents ( s e e ,  Gorel-ick v ' H P D ,  NY Slip Op. 

3116511 [Sup Ct NY County, 201111, r a t h e r  than  encouraging 

"placeholder" applications by o t h e r s .  

more t h a n  one public housing accommodation. 

hereby is 

Surely, no family may have 

Accordingly, it 
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ORDERED and A D J U D G E D  that t h e  p e t i t i o n  is denied and 

the proceeding  is dismissed. 

Dated: November &, 2011 
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