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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY O F  NEW YORK : IAS PART 55 

Plaintiff, 

-against- 

KOCH SKANSKA, USA SKANSKA KOCH, I N C . ,  
and WALGREEN EASTERN CU., INC., 

JANE S. SOLOMON, J. 

I N D E X  NO. 109670 /08  

R D U  DECSSION AND 0 

Defendants Koch Skanska ,  USA and Skanska  KO 

(Skanska )  move for summary judgment dismissing CSW@&$aint in 

,81r*c* R K ~  OFFICE 

this per sona l  i n j u r y  lawsuit. The mot ion  -is denied.  

Plaintiff Michael Scanio (Scanio)  was employed by the 

Port Authority of New Y o r k  and New Jersey a s  a maintenance 

supervisor in the Port Authority Bus Terminal. 

desk in an  o f f i ce  within t h e  bus terminal, a two f o o t  by two foot 

a c o u s t i c a l  t i l e  fell from the ceiling and s t r u c k  him on t h e  head 

and s h o u l d e r .  He describes t h e  fallen debr i s  and wet and heavy. 

Scanio alleges that h i s  o f f i c e  was l o c a t e d  under  a roadway, used 

by taxis and b u s s e s ,  t h a t  r u n s  east-west through t h e  building. 

A s  he s a t  a t  h i s  

Skanska  was the genera l  contractor in a project t o  

r e t r o f i t  the bus terminal to make it less vulnqrable to earth 

quakes. P a r t  of its j o b  involved u s i n g  jackhammers t o  remove 

concrete from around cer ta in  s t e e l  beams. 

pro jec t ed  t h r o u g h  the roadway, and it admits that its workers 

A beam it worked on 

used jackhammers to break  t h r o u g h  the concrete. However, S k a n s k a  
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workers were not present  on t h e  day of Sca,nio's  accident. 

A t  his June 2 9 ,  2009 deposition,! Scanio  was asked  about 

the l o c a t i o n  of his o f f i c e ,  and his testimbny is n o t  e n t i r e l y  

c l ea r  on this p o i n t  (Scanio EBT, Notize of Motion, E x .  D). A 

witness produced by Skanska ,  named Thomas K e l l y ,  testified to h i s  

understanding that the maintenance supervisor's o f f i c e  was 

located approximately 100 f ee t  away from Skanska's work, and that 

the space below the work was a woman's employee l o c k e r  room 

( K e l l y  EBT, N o t i c e  of Motion, Ex. E ) .  

In April 2012,  Skanska produced a schematic drawing of 

the bus  terminal that shows where  it wclrked (Aff. In Opposition 

of Frank  N .  E s k e s e n ,  Esq. ,  Ex. A ) .  In opposing t h i s  motion, 

Scanio submitted an affidavit indicating the location of his 

o f f i c e  on t h e  schematic, showing that it was d i r e c t l y  below a 

s tee l  beam identified on the drawing as "Bent) 5J". 

not deny that it d i d  work at t h i s  location, 

Skanska  does 

S k a n s k a ' s  argument rests on twa grounds.  F i r s t ,  it 

argues  that it is entitled to judgment as a matter of law because 

the evidence shows that it d i d  n o t  work  above h i s  o f f i c e ,  and it 

was not w o r k i n g  on the day of the accider-t .  

argument, it contends t h a t  Scanio's a f f i d a v i t  i s  at odds with his 

deposition testimony, and s h o u l d  be dis regarded  as a self-serving 

statement offered to create an issue of fac t  to defeat summary 

judgment. T h i s  a rgument  f a i l s  because, while it i s  not obvious 

In support of t h i s  

from Scanio's EBT testimony where h i s  o f f i c e  was located, he 

-- 

I 
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nevertheless answered t h e  questions as p u t  to him and he cannot 

be faulted if that did n o t  r e s u l t  in more precise testimony. 

Moreover, had  Skanska  produced its drawing and referenced it a t  

the deposition, this problem would have been solved. 

question of fact as to the l o c a t i o n  of Scanio's of f i ce ,  and  

S k a n s k a ' s  motion must be denied i n  this respect.  Moreover, 

Scanio did not testify that the w o r k  was underway at t h e  time of 

the accident, so the fact that w o r k  was not being performed t h e n  

is not f a t a l  to his case. 

that water came through the roadway as a r e s u l t  of S k a n s k a ' s  

work, and this seepage was a s u b s t a n t i a l  cause of the damage t o  

his ceiling. It is not necessary for him to prove t h a t  Skanska  

was jackhammering at the time of t h e  acc ident .  

The re  is a 

The theory of h i s  case appears to be 

The second ground for Skanska's motion is that it owed 

no d u t y  to Scanio i n  this action, c i t i n g  the Court of Appeals 

decision in Espinal v Melville Snow ConCractors, Inc. 

136 [ 2 0 0 2 ] ) .  In t h a t  case, it was held  that a snow removal 

c o n t r a c t o r  owed no d u t y  to the i n j u r e d  plaintiff who alleged that 

s h e  slipped and f e l l  in her employer's p x k i n g  lot as a result o f  

defendant's Eailure to prope r ly  remove the snow. 

stated t h a t :  "Under o u r  decisional law a contractual obligation, 

standing alone, will generally not give rise to t o r t  liability i n  

favor  of  a t h i r d  p a r t y "  ( 9 8  N Y 2 d  at 138,  c i t a t i o n s  omitted). 

Nevertheless, the C o u r t  recognized that ur,der same circumstances, 

a p a r t y  who enters into a c o n t r a c t  assumes a d u t y  of care to 

( 9 8  NY2d 

The court 
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, -  

certain persons outside the contract (id-). One such  

circumstance is "where t h e  contracting p a r t y ,  in failing to 

exercise reasonable  care in t h e  performance of its duties, has  

l a u n c h e d  a force or instrument of harm" ( 9 8  N Y 2 d  a t  140). 

This case falls within the latter exception because i t  

is a l l e g e d  that, by negligently b r e a k i n g  t h r o u g h  t h e  roadwav - - J  

w i t h o u t  protecting t h o s e  below from the elements, S k a n s k a  

l a u n c h e d  the instrument of harm to Scanio by permitting water to 

e n t e r  the hole and damage the ceiling helow. '  Unlike Espinal, 

t h i s  is n o t  a question of defendant's failure to proper ly  ca r rv  - 

out its c o n t r a c t u a l  obligation. Accord ing ly ,  S k a n s k a  canno t  show J 

as a matter of law t h a t  it owed no d u t y  t o  Scanio unde r  t h e s e  

circumstances, and its motion is denied.,  

It h e r e b y  is 

ORDERED that defendants' motion for summary judgment is 

d e n i e d ;  and it f u r t h e r  is 

ORDERED t h a t  c o u n s e l  shall appear i n  Part 55 for a pre- 

t r i a l  conference on J a n u a r y  23, 2012 at 2 PM. 
F I L E D  

Dated: November& , 2011 

E Q  
3 2011 

ENTER : 
NOV 23 2011 

bEW YORK 
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