Mahon v Pfizer, Inc.

2011 NY Slip Op 33121(U)

December 1, 2011

Supreme Court, New York County

Docket Number: 110511/10

Judge: Jane S. Solomon

Republished from New York State Unified Court
System's E-Courts Service.
Search E-Courts (http://www.nycourts.gov/ecourts) for
any additional information on this case.

This opinion is uncorrected and not selected for official
publication.




T&WNEi{T 121212011
.

MOTION/CASE IS RESPECTFULLY REFERRED TO JUSTICE

FOR THE FOLLOWING REASON(S):

SUPREME COURT OF THE STATE OF NEW YORK — NEW YORK COUNTY

JANE S. SOLOWON N

,Justice

PRESENT:

/)4 ¢wa INDEX NO. llnG/ /Av
. F l L E D MOTION DATE

MOTION SEQ. NO. _( 7| (‘//

P{?L(’r '/UC’ " DEC 02 2011  wmorion caL. NO.

NEW Y {‘ ; (‘_ Vo il
The following papers, numbered 1 to _(i)| |Nwem_m%ﬁé%md%otion to/for _Jor it /‘)1 W@ oy

PAPERS NUMBERED
Notice of Motion/ Order to Show Cause — Affldavits — Exhiblts ... I'"'L{
Answering Affidavits — Exhibits Lk

Replying Affidavits 7*"‘7/: [or i

Cross-Motion: [ Yes No )

Upon the foregoing papers, it is ordered that this motion /"/’

(I'M ﬂ/{ﬁM A AT sndirn~ o A= I
B La .

. , AN na N 7
Dated: /; - / ) //

) =
NE'S 5oy
Check one: [ ] FINAL DISPOSITION Q,E]"NON-FINAL DI SITION

Check if appropriate: [] DO NOT POST ] REFERENCE
] SUBMIT ORDER/ JUDG. [] SETTLE ORDER/ JUDG.

J.5.C.



[* 2]

SUPREME COURT OF THE STATE QFfNEW‘YORk;
COUNTY OF NEW YORK: PART 55, .

BRETT MAHON, individually and as
Parent and Natural‘Gugrdian.of-

GRAYSON MAHON, an infant, | - | 'Index No. 110511/10

' Plaintiffs, R

‘ . . ’ . L : ‘ DECISION & ORDER
-—against- .
T
PFIZER, INC, . = FIL ED
' Defendant. -

_________________ S R DEC 02 2011
SOLOMON, J.: o 5 NEW YORK

COUNTY CLERK'S OFFICE
This is an actlon to recovér damages for birth defect

injuries, seeking rgcqvgry on the theorieg of nagligence,
premisas liabilit&} strict liability, ultrahazardous activity,
willful and wanton;miéqdhduct, qﬁd loss of saervices. Dafendant
Pfizer, Inc. (Pfizef), a’Ngw York c&rpération, moves to dismiss
the complaint on the grounds that it fails to state a cause of
action (CPLR 3211[al[71) and for forum non conveniens (CPLR
327[al). At oral argumant on February 28, 2011, the court issuad
an Interim Order directing limited d;scovery on the forum non
conveniens issue. Further argument was held on July 25, 2011.
Brett Mahon (Brett) is the father of Grayson Mahon
(Grayson), an infantu(t;gether, thé Mahons). Jann Mahon (Jenn),
Brett’'s wife and Grayson’s hpther, was a senior associate
scientist employed by Pfizer. Jenn.became pregnant in December

2007. During her pregnancy, she worked at Pfizer’s research and

development facility in Groton, Connecticut. The facility




included a test laborétéry%QhefeinESQQérai hazardous materials
were tested. The M&hona'&i;egg that,.while pregnant, Jenn was
ragularly exposed Fo a Hﬁzardous cdmpodnd known by Pfizer to ba a
“High ReproductivelHa%aﬁq;J bu£ which‘ﬁas labeled as a “Laast

Hazardous” compound.: @ Grayson was born with severe physical and

mental disabilities., e

Suﬁsaquenf £01£he liﬁitadwd;séovery, it was learnad
that on January 8’.2007; Pfizer employeas drafted a Material
Safety Data Sheat (Data‘she;t) ragarding ﬁhe compound, which
warned: “DANGER . | - Suspected of damaging fertility or the
unborn child” (EngmanvAffirmation,’Ex.;S);

The Mahépé a#gue that Pfizer“employees at its New York
corpeorate headquarté;éfwéré in chaége:éf day to day health and
safaty matters fOrftﬁq antire'qompany(see, @.g. Emails attached
to Engman Affirmationi?E#&'1§'&'205. ‘Thair‘rasponsibilities
included designiﬁg aﬁd imélemeﬁﬁiné Pfizér/s work safety policies
(I&.,'Ex. 6, 12,l16—18, 2éf,‘%hich‘wou1d require the reviaw of
such documents as the Data Sheet in order to implement proper
safety guidelines for tﬂe company. The Mahons argue that, at the
time of Jenn’s pgegnanéy} ten ﬁontﬂs after learning of the
hazard, Pfizer had’not jét aéted oa‘the Data Sheet raport by
assigning the High Reproductive Hazard designation to the
compound. They claim that the del;y was a substantial

i

contributing cause of Grayson’s injuries.




FORUM NON CONVENIENS.

- .
l

Pfizervmbvésftd‘dismissithe.éoﬁplaint for forum non
conveniens under CPLR 325(&) on the ground that the complaint
lécks a substantial ne%us withyﬁéw thk}

CPLR 327taf proviﬂes:

When the'coqgﬁ finds Eﬁat in théfigﬁérast of substantial
justice the action should be heard in another forum, the
court . . . may stay or dismiss the action in whole or in
part on any conditions that may be just. The domicile or
residence in this state of any party to the action shall
not preclude the court from staying or dismigsing the
action. '

‘A plaintiff’s choice.of.fbfuﬂ‘is entitled to deferenca.
To establish incénvepiencé,?the défeﬁd&nt carrias the burden to
“demonstrate ralevanf privafe‘or pubiic.intarest factors which
militate against accépting the litigation and the court, after
considering and b#lanqing thgjvériousrgbmpating factors, must
determine in the éxercise‘éf.its sound discretion whether to
retain jurisdictibnior nctq;(islami?'quublic of Iran v. Pahlavi,
62 NY2d 474, 479 [1984]). Factors for courts to consider
include: “ (1) the bufdeg on;the New‘YoQk courts, (2) the
potential hardship to the defendant . . . (3) the unavailability
of an alternative forum in which plﬁihtiff may bring suit
(4) that both parties to the action are nonresidents, and (5)
that the transaction out of which the cause of action arose
occurred pfimarily in a foreign jurisdic¢tion” (Id., at 479).

Pfizer argues that New York courts have held that the
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allagationtthaf itéﬁéxeéutifes in Ne*.Yoik establish health and
safaty stapdafds ié‘insufficieng fo eﬁtablish a subatantial nexus
with Néw York.. I# guppoft, it cites to Wilson v. Pfizer, Inc.,
20 Misc3d 1104(1.4):" (Sﬁp.';Ct.; NY cOuz'w.ty,“'zoos), aff’d in Avery v.
Pfizer, Inc., safAbsd_sja (1“ Dept., 2009). In Wilson, the
plaintiff was a Gaorgia_raéid#ht Qhowtqok.Lipitor (a drug
manufactured by Pfiéer in Michigaﬁ) axclusivaly in Georgia and
was treatad by Georgia doctors. Pfizer ﬁoved for dismissal based
on foruﬁ non conveniens}{ The courﬁ found no nexus with New York
and granted Pfizer’simotibh. In uphbiding thae decision, the
Appellate Divisién noted: “Plaintiffs’ bare assertion[s] of fraud
allegedly commiﬁted at defendant’s corporate headquarters
in New York, are insufficient to create a substantial nexus with
New York ouéwaighing the compelling reasons for dismissal”
(Aveﬁy, 68 AD3d at 634 [citation & internal quotations omitted]).
Wiison/AVéry is not persuasiée here. First, because,
unlike in Wilson (where a non-affiliated individual elected to
take a Pfizer drug preécribéd by a‘hon-affiliated physician), the
injury alleged here arises from'anvemp16YGe’s exposura to a
dangerous substance in a Pfizer faéility, under the safety
guidance of Pfizer employees in New York. Moreover, the Mahons
do not only allege “bare aséartions of fraud,” they allege
specific, tangible delays and errors in Pfizer’s internal

operations, stemming from decisions made by its employeaes at its



Naﬁ York Headqﬁértersf fhesegailegafﬁqns are sufficiently
suﬁporﬁadby.tbe;limite;JdiscqverY ﬁhgglcdﬁrt'allowed on the
subject. Thé'alieged ac£iqnsjdirectlyvaffécted how the compound
was labeled in Co#néctiqut,‘gﬁd have ;idi¥ect ralationship to the
injuries pleaded. Accordingin there:is a substantial nexus with
New Yérk sufficiéntitq sﬁrﬁiyé?éhiﬁ @o£i§n.

Pfizer next argues that it wéuld bae exposed to undue
hardship because it Qould be unable to subpoena several of Jenn
and Grayson’s physicians, who area loc;ted‘in Conneéticut, outside
of this Court’s‘subpoen; power. ihis &rgument is also
unpersuasive. The cases‘Pfizarciteé~fcund Naw York to be an
inconvenient forum where out—of-ﬁurisaiction witnesses waere in
England, India, and states a significant distance from New York
(Georgia and Califorﬂiaf} ﬁgt Connec#icut. Moraover, Pfizer does
not establish that anyzdf the Mahons’ witnessaes are unwilling to
appear in New York. Finally, its arqument that it is unduly

burdensome to require it to obtain a commission for subpoenas is

entirely meritless.

FAILURE TO STATE CAUSE OF ACTION

Pfizer moves to aismiss the third and fourth causeg of
action for strict liability and ultrahazardous activity. These
causes of action are duplicative of one another—-a cause of
action for ultrahazardous activity is one for strict liability

(see, e.g., Doundoukalis Q. Town of Hempstead, 42 Ny2d 440, 445



[1977]) . Accordingly, thé‘strict liability cause of action is
diSmisséd,.but the allega%ibns mada therein are incorporated into
the ultfahaza:doﬁs‘activity causa éf agtioh}‘

Oné who‘eﬁgaéeg‘iﬁ aﬁ ultrahazardous or abnormally
dangarous.aétivity m&y bé'héLd‘st;ipt;y liable for any harm to
persons or property resu;tiég'frém Eﬁ;t activity. Determining
whather an activity iS-abno¥maily dangarous inveolves multiple
factors. New York utilizes the factors found in the Rastatement
(2") of Torts § 520 as guidance (Doundbﬁkalis, 42 NY2d, at 448B).
No one factor is determinative (Id.);

Pfizer aréugs th;t the Mdhohs have failed to
sufficiently plead facts in support of the cause of action. It
cites to several Connecticut cases téfbolster this argument.
Howevar, unlike New Ygrk, Connecticuﬁ\is a fact pleading state
(Connecticut Practice Book § 10-1; Reichenbach v. Kraska
Enterprises, LLC;, 105 Conn App 461; 470 [2008]). Accordingly,
this argument is unpersuaéiva ﬁndef New York procedural laws.

Pfizer also argueﬁ that the Mahons' allagations are
conclusory. Agaih, it cites only to Cénneéticut caselaw in
support. Once agaiﬂ, in a fact plaading stata, a cause of action
may be dismissed where the facts alleged are nothing more than
legal conclusions (see, Novametrix Med. Systems, Inc. v. BOC
Group, Inc., 224 Conn. 210, 215 [1992] [dismissal is proper if

“the complaint alleges mere conclusions of law that are
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unsupperted by the faQtstglleﬁed"][émphasis added]). 8uch is not

the procedure in Naw Yorifﬂf ’_] ;

Next, Pflzer argues %hat tha Mahons have failed to
allage that the rlak could n&t La?e been eliminated by the
exercisa of the utmost ca:e,_whgchit.claims is a raquired

. C L

element of tha cause of actioﬂ.“Iﬁ support, it matarially
misquotes the Restatement (2™) of Torts § 520.' Accordingly,

this argument is unpersuasive. | Moreover, for its

Pfizar’'s replyﬂmemordndum‘of'law states:

“Section 520 providqa: ‘j

An activity is ultrahazardous if it
(a) necessarily involved a risk of serious

harm to the person . . . which cannot ba
eliminated by the exercise of the utmost care,
and

(b) is not{q‘mafter of common usage.

Restatement (Second) of Torts § 520. Parts (a) and (b)
are both essential elements. See Restatement (Second) of
Torts § 520, cmt. g ('In order that an activity may be
ultrahazardous it is necessary that it satisfy the
conditions stated in both Clausas (a) and (b)*). Section
520 also provides for additional factors that courts may
consider in making a determination whether a particular
activity is ultrahazardous. But the failure to allage
either factors (a) or (b) is fatal to a claim of
abnormally dangerous activity.”

(Defendant’s Reply Memorandum, p. 5[footnote omitted]).

Notably, the passages raepresented as quotes from the Restatement
(Second) of Torts § 520, and from comment g to that section,
cannot be found in the cited text. In fact, the indented portion
of the text quoted above is a reformatted case commentary
describing a 1977 Arkansas Supreme Court decision. The actual
text of § 520 and comment g are materially diffarent from the
quoted words and do not support defendant’s argument.

7
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misrepresentations to this court, cdét??should be awarded to thae

plaintiffs.

fin#lif%??fi?ér mqvqsgﬁo 4i§ﬁiéé ﬁﬁa fifth cause of
action for’willf;i:ané?wanton'miscqndqgt; which seeks punitive
damages. Again, i£ c;teé.to Connaétié#£iaw which references
that state’s factpleading?ﬁhtéié.:;it;éiso arguaes that to allege
a claim for willfhl éndwanton.négligenCE, the Mahons must allege
that there was intén;;oﬁal conduct that was designed to do harm.
This is incorrect}léé “édnduct wérfantiné‘dn award of punitive
damagas néed'nqt‘#eéintentionally ha;m?ul but may consist of
actions which CQﬁétitﬁta willful of w&ﬁfonhegligence or
recklessness” (R#ndﬁ At;&. v Long f#.$yrgi-€bnter, 46 AD3d 74,
81 [2nd Debt., 2697])ﬂ fhe'Mahons haﬁg*made such allegations.
Accordingly, the motion to dismiss is denied.

In light'af the foregoing, it hereby is

ORDERED that the motion of défendant Pfizer, Inc. is

granted to the é*tant that the third cause of action is dismissed

as duplicativa,:andris otherwise dehied; with costa to the

plaint:f.ffs in the axhount of $100. ' F ‘ L E D
Dated: ’Dﬁ(“ / B ‘ 2011 ‘ DEC 0220“

' W YORK
Enter: CLERK'S OFFICE
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